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Bureau of Customs and 
Border Protection 
General Notices 
(CBP. Dec. 04-09) 

BONDS 


APPROVAL TO USE AUTHORIZED FACSIMILE 
SIGNATURES AND SEALS 


The use of facsimile signatures and seals on Customs bonds by 
the following corporate surety has been approved effective this 
date: 

Western Surety Company 

Authorized facsimile signature on file for: 

John J. Sheppard, Attorney-in-fact 

John K. Daily, Attorney-in-fact 

Bruce S. Haskell, Attorney-in-fact 

Lee V. Barther, Attorney-in-fact 

John J. Sheppard, II, Attorney-in-fact 


The corporate surety has provided U.S. Customs and Border Pro- 
tection (CBP) with copies of the signatures to be used, copies of the 
corporate seal, and a Certificate of Incumbency agreeing to be bound 
by the facsimile signatures and seals. This approval is without 
prejudice to the surety’s right to affix signatures and seals manually. 


DATE: February 24, 2004 


GLEN E. VEREB, 
Chief, 


Entry Procedures and Carriers Branch. 


I 
Retraction of Revocation Notice 
AGENCY: Bureau of Customs and Border Protection, U.S. Depart- 
ment of Homeland Security 


ACTION: General Notice 
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SUMMARY: The following Customs broker license was erroneously 
included in a list of revoked Customs broker licenses. 


Name License Port Name 
Robert S. Leclair 11499 Providence 
Customs broker license No. 11499 remains valid. 

DATED: February 13, 2004 


JAYSON P. AHERN, 
Assistant Commissioner, 


Office of Field Operations. 


{Published in the Federal Register, February 24, 2004 (69 FR 8477)| 


> oe iC RRR ee 
Notice of Cancellation of Customs Broker License 


AGENCY: Bureau of Customs and Border Protection, U.S. Depart- 
ment of Homeland Security 


ACTION: General Notice 





SUMMARY: Pursuant to section 641 of the Tariff Act of 1930, as 
amended, (19 USC 1641) and the Customs Regulations (19 CFR 
111.51), the following Customs broker license are canceled without 
prejudice. 


Name License # Issuing Port 





UPS Customhouse Brokerage Inc. 09555 Cleveland 
Freight Brokers International Inc. 03477 New York 
Ameri-Can Customhouse Brokers Inc. 10765 Buffalo 
Capin Brokerage Inc. 13016 Nogales 
ADESA Importation Services Inc. 21103 Detroit 


DATED: February 13, 2004 


JAYSON P. AHERN, 
Assistant Commissioner, 


Office of Field Operations. 
[Published in the Federal Register, February 24, 2004 (69 FR 8477)] 


(a I re 
Notice of Cancellation of Customs Broker Permit 


AGENCY: Bureau of Customs and Border Protection, U.S. Depart- 
ment of Homeland Security 


ACTION: General Notice 
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SUMMARY: Pursuant to section 641 of the Tariff Act of 1930, as 
amended, (19 USC 1641) and the Customs Regulations (19 CFR 
111.51), the following Customs broker local permits are canceled 
without prejudice. 


Name Permit # Issuing Port 


ABX Logistics USA Inc. 055 Great Falls 
GPS Customs House Brokerage Inc. 28-03-W22 San Francisco 
Allstates Customs Brokerage Inc. 00-17-009 Atlanta 

Su Mei-Hsia Sun 28-01-NK1 San Francisco 


DATED: February 13, 2004 


JAYSON P. AHERN, 
Assistant Commissioner, 


Office of Field Operations. 
{Published in the Federal Register, February 24, 2004 (69 FR 8476)] 


ee ee 
Notice of Cancellation of Customs Broker National Permit 


AGENCY: Bureau of Customs and Border Protection, U.S. Depart- 
ment of Homeland Security 


ACTION: General Notice 





SUMMARY: Pursuant to section 641 of the Tariff Act of 1930, as 
amended, (19 USC 1641) and the Customs Regulations (19 CFR 
111.51), the following Customs broker national permits are canceled 
without prejudice. 


Name Permit # Issuing Port 


Capin Vyborny Inc 99-00570 Headquarters 
Allstates Customs Brokerage Inc 99-00180 Headquarters 
Su Mei-Hsia Sun 99-00282 Headquarters 
UPS Customhouse Brokerage Inc. 99-00068 Headquarters 
Freight Brokers International Inc 99-00017 Headquarters 
Ameri-Can Customhouse Brokers Inc 99-00196 Headquarters 
ADESA Importation Services Inc 99-00428 Headquarters 


DATED: February 13, 2004 


JAYSON P. AHERN, 
Assistant Commissioner, 


Office of Field Operations. 


[Published in the Federal Register, February 24, 2004 (69 FR 8477)] 
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DEPARTMENT OF HOMELAND SECURITY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS. 
Washington, DC, February 25, 2004, 
The following documents of the Bureau of Customs and Border 
Protection (“CBP”), Office of Regulations and Rulings, have been de- 
termined to be of sufficient interest to the public and CBP field of- 
fices to merit publication in the CUSTOMS BULLETIN. 


Myles B. Harmon for SANDRA L. BELL, 
Acting Assistant Commissioner, 
Office of Regulations and Rulings. 


a 


REVOCATION OF RULING LETTERS AND REVOCATION OF 
TREATMENT RELATING TO TARIFF CLASSIFICATION 
OF DISPOSABLE BOXER SHORTS 


AGENCY: Bureau of Customs and Border Protection; Department 
of Homeland Security. 


ACTION: Notice of revocation of two tariff classification ruling let- 
ters and revocation of treatment relating to the classification of dis- 
posable boxer shorts. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 19380 (19 
U.S.C. 1625(c)), this notice advises interested parties that Customs 
and Border Protection (CBP) is revoking two ruling letters relating 
to the tariff classification under the Harmonized Tariff Schedule of 
the United States Annotated (HTSUSA) of disposable boxer shorts. 
Similarly, CBP is revoking any treatment previously accorded by it 
to substantially identical merchandise. Notice of the proposed revo- 
cation was published in the Customs Bulletin of December 10, 2003, 
Vol. 37, No. 50. No comments were received. 


EFFECTIVE DATE: This action is effective for merchandise en- 
tered or withdrawn from warehouse for consumption on or after May 
9, 2004. 


FOR FURTHER INFORMATION CONTACT: Beth Safeer, Tex- 
tiles Branch: (202) 572-8825. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
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103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” 
These concepts are premised on the idea that in order to maximize 
voluntary compliance with Customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal 
obligations. Accordingly, the law imposes a greater obligation on the 
Bureau of Customs and Border Protection to provide the public with 
improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, 
both the trade and CBP share responsibility in carrying out import 
requirements. For example, under section 484 of the Tariff Act of 
1930, as amended (19 U.S.C. § 1484), the importer of record is re- 
sponsible for using reasonable care to enter, classify and value im- 
ported merchandise, and provide any other information necessary to 
enable CBP to properly assess duties, collect accurate statistics and 
determine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, a notice proposing 
to revoke New York Ruling Letter (NY) H88064, dated March 1, 2002 
and NY H82855, dated July 6, 2001, was published on December 10, 
2003, in Vol. 37, No. 50, of the Customs Bulletin. 

As stated in the proposed notice, this revocation will cover any rul- 
ings on this merchandise which may exist but have not been specifi- 
cally identified. CBP has undertaken reasonable efforts to search ex- 
isting data bases for rulings in addition to the ones identified. No 
further rulings have been found. Any party who has received an in- 
terpretive ruling or decision (i.e., a ruling letter, internal advice 
memorandum or decision or protest review decision) on the mer- 
chandise subject to this notice, should have advised CBP during this 
notice period. No comments were received. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C.1625 (c)(2)), as amended by section 623 of Title VI, CBP is re- 
voking any treatment previously accorded by CBP to substantially 
identical merchandise. This treatment may, among other reasons, be 
the result of the importer’s reliance on a ruling issued to a third 
party, CBP personnel applying a ruling of a third party to importa- 
tions of the same or similar merchandise, or the importer’s or CBP’s 
previous interpretation of the HTSUSA. Any person involved with 
substantially identical merchandise should have advised CBP dur- 
ing the notice period. An importer’s failure to advise CBP of substan- 
tially identical merchandise or of a specific ruling not identified in 
the proposed notice may raise issues of reasonable care on the part 
of the importer or its agents for importations of merchandise subse- 
quent to the effective date of this notice. 
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In NY H88064 and NY H82855, CBP classified disposable boxer 
shorts composed of 100 percent spun bond polypropylene fabric with 
an elasticized waistband under subheading 6210.10.7000, Harmo- 
nized Tariff Schedule of the United States Annotated (HTSUSA), 
which provides for “Garments, made up of fabrics of heading 5602, 
5603, 5903, 5906 or 5907: Of fabrics of heading 5602 or 5603: Other: 
Other: Disposable briefs and panties designed for one-time use.” 
Based on our analysis of the scope of the terms of subheadings 
6210.10.7000, HTSUSA, and 6210.10.9040, HTSUSA, the Legal 
Notes, and the Explanatory Notes, we find that disposable boxer 
shorts of the type subject to this notice, should be classified in sub- 
heading 6210.10.9040, HTSUSA, the provision for “Garments, made 
up of fabrics of heading 5602, 5603, 5903, 5906 or 5907: Of fabrics of 
heading 5602 or 5603: Other: Other: Other, Other.” 

Pursuant to 19 U.S.C. 1625 (c)(1), CBP is revoking NY H88064 
and NY H82855, and any other ruling not specifically identified, to 
reflect the proper classification of the merchandise pursuant to the 
analysis set forth in Headquarters Ruling Letter (HQ) 966595 (At- 
tachment A) and HQ 966594 (Attachment B). Additionally, pursuant 
to 19 U.S.C. 1625(c)(2), CBP is revoking any treatment previously 
accorded by CBP to substantially identical merchandise. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effec- 
tive sixty (60) days after its publication in the Customs Bulletin. 


DATED: February 18, 2004 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


Attachments 
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[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966595 
February 18, 2004 
CLA-—2 RR:CR:TE 966595 BAS 
CATEGORY: Classification 
TARIFF NO.: 6210.10.9040 
THOMAS CHAO 
M.A.M. INDUSTRIES, INC. 
10736 Skylark Drive 
Jacksonville, Florida 32257 
RE: Revocation of NY H88064, dated March 1, 2002; Classification of dis- 
posable boxer shorts 


DEAR MR. CHAO: 

This is in reference to New York Ruling Letter (NY) H88064, dated March 
1, 2002. In NY H88064, disposable boxer shorts composed of 100 percent 
spun bond polypropylene fabric with an elasticized waistband were classi- 
fied under subheading 6210.10.7000, Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA), which provides for “Garments, made 
up of fabrics of heading 5602, 5603, 5903, 5906 or 5907: Of fabrics of heading 
5602 or 5603: Other: Other: Disposable briefs and panties designed for one- 
time use.” Upon review of the ruling, the Bureau of Customs and Border 
Protection (CBP) has determined that the merchandise was erroneously 
classified. This ruling letter revokes NY H88064 and sets forth the correct 
classification determination. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S. C. 1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed revocation of NY H88064, as 
described below, was published in the Customs Bulletin, Volume 37, Number 
50, on December 10, 2003. CBP received no comments during the notice and 
comment period that closed on January 9, 2004. 


FACTS: 

The merchandise under consideration is a disposable boxer short from 
China made for one time use. The garment, Item Number BX-—002, is com- 
posed of non-woven 100 percent spun bond polypropylene fabric and fea- 
tures an elasticized waistband. 

Internet research reveals that disposable boxer shorts may be used for 
wear while travelling, camping, before or after workout, during hospital 
stays and spa visits. 

ISSUE: 

Is the subject disposable boxer short classifiable under subheading 
6210.10.7000, HTSUSA, which provides for disposable briefs and panties de- 
signed for one-time use, made up of fabrics of 5603, or under subheading 
6210.10.9040, HTSUSA, which provides for other garments, made up of fab- 
rics of heading 5602 or 5603? 
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LAW AND ANALYSIS: 

Classification under the HTSUSA is made in accordance with the General 
Rules of Interpretation (GRI). GRI 1 provides that the classification of goods 
shall be determined according to the terms of the headings of the tariff 
schedule and any relative Section or Chapter Notes. In the event that the 
goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRIs may then be 
applied. 


SUBHEADING 6210.10.7000, HTSUSA 

Heading 6210, HTSUSA, covers garments, made up of fabrics of heading 
5602, 5603, 5903, 5906 or 5907. The boxer shorts at issue, constructed of 100 
percent non-woven polypropylene fabric would be a garment made up of fab- 
ric of heading 5603, non-woven. 

The issue is whether or not the boxer shorts should be classified under 
subheading 6210.10.7000, HTSUSA, as a disposable brief or panty, designed 
for one time use or under subheading 6210.10.9040, HTSUSA, as an other 
garment made up of fabrics of heading 5602 or 5603. 

Websters II New College Dictionary, 1999, at page 138, defines briefs as 
“short tight-fitting underpants” and boxer shorts as “full-cut undershorts.” 

The Fashion Dictionary, Mary Brooks Picken, 1973, at page 37, defines 
briefs as “undergarments similar to drawers but shorter, shaped with 
crotch, fitting legs snugly” and boxers as “styles of shorts first worn in the 
boxing ring, and then used as swimming trunks by men. Adapted for trunks 
of women’s and children’s bathing suits.” 

Hisroom.com, an internet website which sells undergarments of all types, 
describes a brief as “the traditional men’s underpant. It has a full rise, 
meaning it covers the body from the waist to the top of the thigh. Also has a 
working fly.” Hisroom.com describes a boxer as “a full rise, full cut short 
with a 3 inch inseam. It loosely covers the body from the waist to just above 
mid thigh. It always has a working front fly.” 

The definitions indicate that briefs are tighter fitting garments that do 
not cover the thigh. Boxers are loose fitting garments which do cover part of 
the thigh. Although the boxers in this case are disposable, they are not 
briefs and therefore are not properly classifiable in subheading 
6210.10.7000, HTSUSA. 


SUBHEADING 6210.10.9040, HTSUSA 

The subject disposable boxer short is properly classified in subheading 
6210.10.9040, HTSUSA, the provision for “Garments, made up of fabrics of 
heading 5602, 5603, 5903, 5906 or 5907: Of fabrics of heading 5602 or 5603: 
Other: Other: Other, Other.” 

This ruling is consistent with other rulings in which disposable non-woven 
polypropylene boxer shorts, disposable shorts and other non-woven 
polypropylene garments have been classified in subheading 6210.10.9040, 
HTSUSA. See NY J83528, dated April 30, 2003; NY F86301, dated May 11, 
2000; NY B81958, dated March 31, 1997. 


HOLDING 

NY H88064, dated March 1, 2002, is hereby revoked. In accordance with 
19 U.S.C. 1625(c), this ruling will become effective 60 days after its publica- 
tion in the Customs Bulletin. 

The disposable boxer short at issue, Item Number BX—002, composed of 
non-woven 100 percent spun bond polypropylene fabric and featuring an 
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elasticized waistband is classified in subheading 6210.10.9040, HTSUSA, 
textile category 659, the provision for “Garments, made up of fabrics of 
heading 5602, 5603, 5903, 5906 or 5907: Of fabrics of heading 5602 or 5603: 
Other: Other: Other, Other.” The general column one rate of duty is 16.1 per- 
cent ad valorem. 

The designated textile and apparel category may be subdivided into parts. 
If so, the visa and quota requirements applicable to the subject merchandise 
may be affected. Since part categories are the result of international bilat- 
eral agreements which are subject to frequent renegotiations and changes, 
to obtain the most current information available, we suggest your client 
check, close to the time of shipment, the Textile Status Report for Absolute 
Quotas, previously available on the Customs Electronic Bulletin Board 
(CEBB), which is available now on the CBP website at www.cbp.gov. 

Due to the changeable nature of the statistical annotation (the ninth and 
tenth digits of the classification) and the restraint (quota/visa) categories, 
your client should contact your local Customs office prior to importation of 
this merchandise to determine the current status of any import restraints or 
requirements. 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


re 
[ATTACHMENT B|] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966594 
February 18, 2004 
CLA-2 RR:CR:TE 966594 BAS 
CATEGORY: Classification 
TARIFF NO.: 6210.10.9040 
DAVID HARRIS 
DNA PropbwuctTs, LLC 
PO. Box 306 
New York, NY 10032 


RE: Revocation of NY H82855, dated July 6, 2001; Classification of dispos- 
able boxer shorts 


DEAR Mk. HARRIS: 

This is in reference to New York Ruling Letter (NY) H82855, dated July 6, 
2001. In NY H82855, disposable boxer shorts composed of non-woven 100 
percent polypropylene fabric with an elasticized waistband and a front fly 
opening were classified under subheading 6210.10.7000, Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA), which provides for 
“Garments, made up of fabrics of heading 5602, 5603, 5903, 5906 or 5907: Of 
fabrics of heading 5602 or 5603: Other: Other: Disposable briefs and panties 
designed for one-time use.” Upon review of the ruling, the Bureau of Cus- 
toms and Border Protection (CBP) has determined that the merchandise 
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was erroneously classified. This ruling letter revokes NY H82855 and sets 
forth the correct classification determination. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed revocation of NY H82855, as 
described below, was published in the Customs Bulletin, Volume 37, Number 
50, on December 10, 2003. CBP received no comments during the notice and 
comment period that closed on January 9, 2004. 


FACTS: 

The merchandise under consideration is a disposable boxer short from 
China made for one time use. The garment is composed of non-woven 100 
percent polypropylene fabric and features an elasticized waistband and a 
front fly opening. 

Internet research reveals that disposable boxer shorts may be used for 
wear while travelling, camping, before or after workout, during hospital 
stays and spa visits. 


ISSUE: 

Is the subject disposable boxer short classifiable under subheading 
6210.10.7000, HTSUSA, which provides for disposable briefs and panties de- 
signed for one-time use, made up of fabrics of 5603, or under subheading 
6210.10.9040, HTSUSA, which provides for other garments, made up of fab- 
rics of heading 5602 or 5603? 


LAW AND ANALYSIS: 
Classification under the HTSUSA is made in accordance with the General 


Rules of Interpretation (GRI). GRI 1 provides that the classification of goods 
shall be determined according to the terms of the headings of the tariff 
schedule and any relative Section or Chapter Notes. In the event that the 
goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRIs may then be 
applied. 


SUBHEADING 6210.10.7000, HTSUSA 

Heading 6210, HTSUSA, covers garments, made up of fabrics of heading 
5602, 5603, 5903, 5906 or 5907. The boxer shorts at issue, constructed of 100 
percent non-woven polypropylene fabric would be a garment made up of fab- 
ric of heading 5603, non-woven. 

The issue is whether or not the boxer shorts should be classified under 
subheading 6210.10.7000, HTSUSA, as a disposable brief or panty, designed 
for one time use or under subheading 6210.10.9040, HTSUSA, as an other 
garment made up of fabrics of heading 5602 or 5603. 

Websters II New College Dictionary, 1999, at page 138, defines briefs as 
“short tight-fitting underpants” and boxer shorts as “full-cut undershorts.” 

The Fashion Dictionary, Mary Brooks Picken, 1973, at page 37, defines 
briefs as “undergarments similar to drawers but shorter, shaped with 
crotch, fitting legs snugly” and boxers as “styles of shorts first worn in the 
boxing ring, and then used as swimming trunks by men. Adapted for trunks 
of women’s and children’s bathing suits.” 

Hisroom.com, an internet website which sells undergarments of all types, 
describes a brief as “the traditional men’s underpant. It has a full rise, 
meaning it covers the body from the waist to the top of the thigh. Also has a 
working fly.” Hisroom.com describes a boxer as “a full rise, full cut short 
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with a 3 inch inseam. It loosely covers the body from the waist to just above 
mid thigh. It always has a working front fly.” 

The definitions indicate that briefs are tighter fitting garments that do 
not cover the thigh. Boxers are loose fitting garments which do cover part of 
the thigh. Although the boxers in this case are disposable, they are not 
briefs and therefore are not properly classifiable in subheading 
6210.10.7000, HTSUSA. 


SUBHEADING 6210.10.9040, HTSUSA 

The subject disposable boxer short is properly classified in subheading 
6210.10.9040, HTSUSA, the provision for “Garments, made up of fabrics of 
heading 5602, 5603, 5903, 5906 or 5907: Of fabrics of heading 5602 or 5603: 
Other: Other: Other, Other.” 

This ruling is consistent with other rulings in which disposable non-woven 
polypropylene boxer shorts, disposable shorts and other non-woven 
polypropylene garments have been classified in subheading 6210.10.9040, 
HTSUSA. See NY J83528, dated April 30, 2003; NY F86301, dated May 11, 
2000; NY B81958, dated March 31, 1997. 


HOLDING 

NY H82855, dated July 6, 2001, is hereby revoked. In accordance with 19 
U.S.C. 1625(c), this ruling will become effective 60 days after its publication 
in the Customs Bulletin. 

The disposable boxer short at issue composed of non-woven 100 percent 
polypropylene fabric and featuring an elasticized waistband and front fly 
opening is classified in subheading 6210.10.9040, HTSUSA, textile category 
659, the provision for “Garments, made up of fabrics of heading 5602, 5603, 
5903, 5906 or 5907: Of fabrics of heading 5602 or 5603: Other: Other: Other, 
Other.” The general column one rate of duty is 16.1 percent ad valorem. 

The designated textile and apparel category may be subdivided into parts. 
If so, the visa and quota requirements applicable to the subject merchandise 
may be affected. Since part categories are the result of international bilat- 
eral agreements which are subject to frequent renegotiations and changes, 
to obtain the most current information available, we suggest your client 
check, close to the time of shipment, the Textile Status Report for Absolute 
Quotas, previously available on the Customs Electronic Bulletin Board 
(CEBB), which is available now on the CBP website at www.cbp.gov. 

Due to the changeable nature of the statistical annotation (the ninth and 
tenth digits of the classification) and the restraint (quota/visa) categories, 
your client should contact your local Customs office prior to importation of 
this merchandise to determine the current status of any import restraints or 
requirements. 


Gail A. Hami!l for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 
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PROPOSED MODIFICATION OF A RULING LETTER AND 
REVOCATION OF TREATMENT RELATING TO TARIFF 
CLASSIFICATION OF CERTAIN WALLETS OR SMALL 
HANDBAGS 


AGENCY: Bureau of Customs & Border Protection; Department of 
Homeland Security. 


ACTION: Notice of proposed modification of a tariff classification 
ruling letter and revocation of treatment relating to the classifica- 
tion of certain wallets or small handbags. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. 1625(c)), this notice advises interested parties that Customs 
& Border Protection (CBP) intends to modify one ruling letter relat- 
ing to the tariff classification under the Harmonized Tariff Schedule 
of the United States Annotated (HTSUSA) of certain wallets or small 
handbags. Similarly, CBP proposes to revoke any treatment previ- 
ously accorded by it to substantially identical merchandise. Com- 
ments are invited on the correctness of the intended actions. 


DATE: Comments must be received on or before April 9, 2004. 


ADDRESS: Written comments are to be addressed to Customs and 
Border Protection, Office of Regulations and Rulings, Attention: 


Regulations Branch, 1300 Pennsylvania Avenue, N.W., Washington, 
D.C. 20229. Submitted comments may be inspected at Customs and 
Border Protection, 799 9th Street, N.W., Washington, D.C. during 
regular business hours. Arrangements to inspect submitted com- 
ments should be made in advance by calling Mr. Joseph Clark at 
(202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Brian Barulich, 
Textiles Branch: (202) 572-8883. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” 
These concepts are premised on the idea that in order to maximize 
voluntary compliance with Customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal 
obligations. Accordingly, the law imposes a greater obligation on 
CBP to provide the public with improved information concerning the 
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trade community’s responsibilities and rights under the Customs 
and related laws. In addition, both the trade and CBP share respon- 
sibility in carrying out import requirements. For example, under sec- 
tion 484 of the Tariff Act of 1930, as amended (19 U.S.C. § 1484), the 
importer of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable CBP to properly assess duties, collect 
accurate statistics and determine whether any other applicable legal 
requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that CBP intends to modify a ruling letter relating 
to the tariff classification of certain wallets or small handbags. Al- 
though in this notice CBP is specifically referring to the modification 
of HQ 961942, dated October 26, 1999 (Attachment A), this notice 
covers any rulings on this merchandise which may exist but have 
not been specifically identified. CBP has undertaken reasonable ef- 
forts to search existing data bases for rulings in addition to the ones 
identified. No further rulings have been found. Any party who has 
received an interpretive ruling or decision (i.e., a ruling letter, an in- 
ternal advice memorandum or decision or a protest review decision) 
on the merchandise subject to this notice, should advise CBP during 
this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C.1625 (c)(2)), as amended by section 623 of Title VI, CBP in- 
tends to revoke any treatment previously accorded by CBP to sub- 
stantially identical merchandise. This treatment may, among other 
reasons, be the result of the importer’s reliance on a ruling issued to 
a third party, CBP personnel applying a ruling of a third party to im- 
portations of the same or similar merchandise, or the importer’s or 
CBP’s previous interpretation of the HTSUSA. Any person involved 
with substantially identical merchandise should advise CBP during 
this notice period. An importer’s failure to advise CBP of substan- 
tially identical merchandise or of a specific ruling not identified in 
this notice may raise issues of reasonable care on the part of the im- 
porter or its agents for importations of merchandise subsequent to 
the effective date of the final decision on this notice. 

In HQ 961942, CBP classified a Buxton model 39 envelope-style 
clutch container in subheading 4202.21.6000, HTSUSA, as a hand- 
bag with outer surface of leather valued not over $20 each. Based on 
our further analysis of the product and the pertinent classification 
criteria, we find that the Buxton model 39, should be classified in 
subheading 4202.31.6000, HTSUS, which provides for “Articles of a 
kind normally carried in the pocket or in the handbag: With outer 
surface of leather, of composition leather or of patent leather: Other.” 

Pursuant to 19 U.S.C. 1625 (c)(1), CBP intends to modify HQ 
961942 and any other ruling not specifically identified, to reflect the 
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proper classification of the merchandise pursuant to the analysis set 
forth in proposed Headquarters Ruling Letter (HQ) 966842 (Attach- 
ment B). Additionally, pursuant to 19 U.S.C. 1625(c)(2), CBP intends 
to revoke any treatment previously accorded by CBP to substantially 
identical merchandise. 

Before taking this action, consideration will be given to any writ- 
ten comments timely received. 


DATED: February 18, 2003 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


Attachments 
(+ os aR ERR aera 
[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 961942 
October 26, 1999 
CLA-2 RR:CR:TE 961942 SS 
CATEGORY: Classification 
TARIFF NO.: 4202.21.6000; 4202.31.6000 
PORT DIRECTOR 
U.S. CUSTOMS SERVICE 
135 High Street, Room 350 
Hartford, CT 06103 


RE: Decision on Request for Internal Advice 30/97 concerning the 
classification of small clutch purses; Handbags; Subheading 
4202.21.6000, HTSUSA; Articles of A Kind Normally Carried in 
the Handbag; Subheading 4202.31.6000, HTSUSA; Wallet 


DEAR SIR: 

This is in response to your letter dated September 18, 1997, re- 
questing Internal Advice regarding the classification under the Har- 
monized Tariff Schedule of the United States Annotated (HTSUSA), 
of two styles of small leather clutch purses. The Request for Internal 
Advice was initiated by Meeks & Shepard on behalf of Buxton Com- 
pany. Two samples, identified as model 39 and model 54, have been 
submitted. 


FACTS: 

The sample article, identified as model 39, is a small leather clutch 
purse with an outer surface composed of leather. Model 39 is also 
identified by the importer as an “Ensemble Clutch”. The item mea- 
sures approximately 4 inches in height by 7-1/2 inches in width and 
1 inch in depth when empty and in the closed position. A metal zip- 
pered closure extends aleng three sides of the item’s central com- 
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partment. When unzipped, gussets allow the top opening of the com- 
partment to expand approximately 6 inches. The inside of the 
central compartment is divided into two smaller gusseted compart- 
ments by a zippered pouch that runs the width of the compartment. 
The central compartment can hold small three-dimensional items. 
There is a single full-width slot compartment on each inside wall of 
the compartment. One wall also features four slots for credit cards 
or similar objects. The front exterior of the article consists of a flap 
that folds in a bifold manner and is secured in the closed position by 
a strap approximately 1-1/4 inches wide and 2-1/4 inches long with a 
metal three positioned snap fastener. When the fold-out flap is in 
the open position, the article measures approximately 8 inches in 
height. The interior of the flap contains one slot compartment ex- 
tending the full width of the article and six slots sized to contain 
credit cards and similar objects. Inserted permanently into the full 
length slot is a check book cover. Also inserted into the full width 
slot are 5 transparent envelopes for photos or credit cards. The 
spine of the flap has an opening allowing for the storage of a pen. 
The interior side opposite the flap features one full-width slot com- 
partment and a transparent flat slot pocket for an identification 
card. The rear exterior features a zippered compartment that ex- 
tends across the width of the article. The zippered compartment is 
gusseted on one side which allows one side of the opening to extend 
approximately 2 inches. The second article, model 54, also has an 
outer surface composed of leather. The item is identified as a 
“Double Flap Clutch”. The item measures approximately 4 inches in 
height by 6-3/4 inches in width and 1 inch in depth (at its thickest 
point) when empty and in the closed position. The front exterior of 
the article features two overlapping flaps that are secured with 
metal snap fasteners. The first, or top flap, opens to reveal a gus- 
seted compartment. The gussets allow the top opening to expand ap- 
proximately 2 inches, allowing for easy access to the compartment. 
However, the snap closure restricts the carrying capability of this 
compartment to a thickness of approximately 1/2 inch. Towards the 
rear wall, there is a single zippered compartment. The rear of the 
zippered compartment creates a flat slot compartment against the 
rear wall. The second, or lower flap, secures a fold-out flap. When 
the fold-out flap is in the open position, the article measures ap- 
proximately 7 1/4 inches in height. The interior of this fold-out flap 
contains two full width slots. The interior of the article opposite the 
fold-out flap contains two full-width slots, a transparent flat slot 
pocket for an identification card and five slots for credit cards or 
similar objects. The rear exterior features a full width slot compart- 
ment. 

In the Request for Internal Advice, the importer asserts that both 
models are designed and marketed as ladies wallets. The importer 
has submitted three affidavits of persons in the leather goods indus- 
try who have attested to the fact that the articles are wallets as op- 
posed to handbags. The importer has also submitted retail adver- 
tisements which suggest that the articles are sold in the small 
leather goods departments of stores. Additionally, we met with 
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counsel and a representative of the importer on December 21, 1998. 
We note that the importer made a supplemental submission dated 
February 19, 1999. 


ISSUE: 

Whether the merchandise is properly classified in subheading 
4202.31, HTSUSA, as articles of a kind normally carried in the 
pocket or in the handbag; or in subheading 4202.21, HTSUSA, as 
handbags? 


LAW AND ANALYSIS: 

Classification of goods under the HTSUSA is governed by the Gen- 
eral Rules of Interpretation (“GRIs”). GRI 1 provides that classifica- 
tion shall be determined according to the terms of the headings of 
the tariff schedule and any relative Section or Chapter notes. In the 
event that the goods cannot be classified solely on the basis of GRI 
1, and if the headings and legal notes do not otherwise require, the 
remaining GRI may then be applied. GRI 6 requires that the classifi- 
cation of goods in the subheadings of headings shall be determined 
according to the terms of those subheadings, and any related sub- 
heading notes and, mutatis mandis, to the GRIs. This matter is gov- 
erned primarily by GRI 6, in that the choice in classification is be- 
tween two subheadings. Heading 4202, HTSUSA, provides for, inter 
alia, travel bags, handbags, wallets, purses and similar containers. 
Since the merchandise is similar to handbags and/or wallets, it is 
covered by the heading. Subheading 4202.21, HTSUS, covers hand- 
bags with outer surface of leather while subheading 4202.31, 
HTSUSA, covers articles of a kind normally carried in the pocket or 
in the handbag with outer surface of leather. Accordingly, classifica- 
tion in this case depends on whether or not the items are consid- 
ered handbags or articles normally carried in handbags. 

The Explanatory Notes (EN) to the Harmonized Commodity De- 
scription and Coding System, which represent the official interpre- 
tation of the tariff at the international level, facilitate classification 
under the HTSUSA by offering guidance in understanding the scope 
of the headings and GRI. The EN to subheading 4202.31, HTSUSA, 
the provision for articles normally carried in a handbag, states that 
the subheading covers “articles of a kind normally carried in the 
pocket or in the handbag and include spectacle cases, note-cases 
(bill-folds), wallets, purses, key-cases cigarette-cases, cigar-cases, 
pipe-cases and _ tobacco-pouches.” Since subheading 4202.21, 
HTSUSA, explicitly covers handbags and the EN to subheading 
4202.31, HTSUSA, indicates the subheading specifically covers wal- 
lets, we must decide whether the articles are handbags or wallets. 

On June 21, 1995, this office published a General Notice in the 
Customs Bulletin, Volume 29, Number 25, concerning goods identi- 
fied as “Wallets on a String.” The attributes of both handbags and ar- 
ticles of a kind normally carried in the handbag were discussed. 
With regard to articles of a kind normally carried in the handbag, 
the notice stated in pertinent part: 

“Such articles include wallets, which may be described as flat 
cases or containers fitted to hold credit/identification cards, paper 
currency, coins and in some instances a checkbook holder. 
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In order to be classified as a flatgood, the article must fit comfort- 
ably in a handbag or pocket. For example, rectangular or square 
cases measuring approximately 7 1/2 inches by 4 1/2 inches, or 4 3/4 
inches by 4 1/2 inches, in their closed position, have been classified 
as flatgoods. 

The addition of a wrap-around zipper does not in and of itself 
transform a flatgood into a handbag, particularly where the zipper 
functions merely to secure its contents in the closed or carrying po- 
sition. Specifically, the presence of a zipper which simply holds the 
two halves of a wallet or similar container together, so that cards, 
currency or other articles in fitted compartments do not fall out, 
does not transform the case into a handbag.” With respect to hand- 
bags the notice stated: 

“A hand bag functions as a carry-all container for various small 
personal effects: 

A container which is not fitted to hold articles such as credit/ 
identification cards, paper currency, coins or checkbook holder is 
classifiable as a handbag. Therefore, a clutch bag or an evening bag 
measuring, for example, 7 1/2 inches by 4 1/2 inches, shall be classi- 
fied as a handbag. 

The determinative feature of a handbag is its ability to hold sev- 
eral objects not associated with a wallet. A bag which may accom- 
modate articles such as a hairbrush, cosmetics, keys or other loose 
personal effects shall be classified as a handbag, even if it also in- 
corporates the features of a flat case fitted to hold the items set 
forth above. 

The presence of gusseted and/or zippered compartments will be 
taken into consideration in a determination of whether a case has 
generic carrying capacity. The presence of a wrap-around zipper 
may be an indication that the container is a carry-all if the zipper 
creates an inner space suitable for carrying three-dimensional ob- 
jects.” 

In Headquarters Ruling Letter (HRL) 959919, dated January 26, 
1998, we discussed the fact that the term “wallet” is not defined in 
the HTSUSA, nor in the applicable EN, but noted the following defi- 
nitions from lexicographic sources: 

“Essential Terms of Fashion: A Collection of Definitions, Charlotte 
M. Calasibetts, Fairchild Publications, 1986; an item used to carry 
paper money, credit cards, photographs and sometimes with a 
change purse or space for a check book or pad. 

The Fashion Dictionary, Mary Brooks Picken, Funk & Wagnalls, 
1973: 1. Flat purse or pocketbook, for carrying either paper money 
or coins. 

Webster’s New Collegiate Dictionary, G. & C. Meriam Co., 1977: 1.A 
bag for carrying miscellaneous articles while traveling; 2A. billfold 
B. a pocketbook with compartments for change, photographs, cards 
and keys. 

Webster’s New World Dictionary, Third College Edition, Simon & 
Schuster, Inc., 1988: 1. [Archaic] a knapsack; 2. A flat pocketbook, as 
of leather, with compartments for paper, money, cards, etc.; billfold.” 

With respect to model 54, we note that the article is fitted to hold 
items such as credit cards, identification cards, paper currency, and 
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is capable of being carried in a handbag. We find that the article is 
not designed to hold 3-dimensional items and will be principally 
used as an article carried in the handbag. The gusseted compart- 
ment, although it expands to a width of 2 inches, does not provide a 
generic capacity for loose personal effects. If 3-dimensional items 
are placed into the gusseted compartment, the compartment will 
not snap shut. If forced, the snap may engage, but the clutch notice- 
ably bulges where the 3-dimensional articles are located and ap- 
pears awkward. Thus, we conclude that model 54 is most specifi- 
cally described by the term “wallet”. 

Model 39, however, is not so easily classified. The three-sided zip- 
per and generous gussets make the determination difficult. Further- 
more, a portion of the challenge in classifying articles that walk the 
fine line between “handbag” and “wallet” is due to the difficulty in 
visualizing items covered by prior rulings despite the detailed de- 
scriptions provided. However, we were able to locate three rulings 
and two samples on almost identical merchandise which all found 
that the items involved were classifiable as handbags. 

The description of the “Zip Clutch”, the article involved in HRL 
960180, dated August 12, 1997, indicates that the item classified as a 
handbag is almost identical to Model 39. The “Zip Clutch” was de- 
scribed as having very similar dimensions and features as model 39. 
The “Zip Clutch” was fitted to hold items such as credit cards, paper 
currency, and photos, and was of a size suitable for carrying in a 
handbag. However, Customs determined that the article was also 
designed to hold 3-dimensional items not associated with the ca- 
pacities of a flatgood. In classifying the “Zip Clutch” as a handbag, 
emphasis was placed on the three-sided zippered compartment with 
gusseted pockets which provided a generic carrying capacity for a 
variety of loose personal effects (e.g., lipstick, pens, a set of keys, 
etc.). 

A review of HRL 959509, dated February 25, 1999, indicates that 
sample item Y8940B was similar to model 39. Upon examining the 
sample, we discovered that the merchandise was almost identical. 
Y8940 had approximately the same dimensions and features as 
model 39. The article had a similar central compartment which was 
zippered on three sides and opened to reveal a double gusseted, full- 
width pocket that was divided by a zippered flat pocket. Customs 
found that the article was designed to hold 3-dimensional items not 
associated with the capacities of a wallet or flatgood. In classifying 
Y8940 as a handbag, Customs focused on the large gusseted pocket 
which expanded to a width of 5 inches and provided a generic car- 
rying capacity for loose personal effects such as a small hairbrush, 
set of keys, cosmetics, etc. 

Similarly in HRL 959512, dated February 25, 1999, the description 
of item PLDFN 9520 indicated that the ruling covered similar mer- 
chandise and an examination of the sample involved revealed al- 
most identical merchandise. The “additional zippered compartment 
which opens to reveal a double-gusseted, full width pocket with a 
divider” described in the ruling was zippered on three sides similar 
to model 39. Customs determined that PLDFN 9520 was designed to 
hold 3-dimensional items not associated with the capacities of a 
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wallet or flatgood. In classifying PLDFN 9520 as a handbag, Cus- 
toms stressed the fact that the gusseted pockets provided a generic 
carrying capacity for loose personal effects. 

Based on the three prior rulings involving almost identical mer- 
chandise, model 39 is classifiable as a handbag. Model 39 has a 
three-sided zippered compartment with a double gusseted full 
width pocket that creates an inner space suitable for carrying 
3-dimensional objects. The generic compartments make model 39 
capable of holding several objects, other than those associated with 
a wallet, and, thus, model 39 functions as a carry-all container for 
various small personal effects. In conclusion, model 39 meets the de- 
scription of a handbag as set forth in the guidelines dated June 21, 
1995. 


HOLDING: 

As per the analysis discussed above, model 54 is properly classifi- 
able in subheading 4202.31.6000, HTSUSA, as an article of a kind 
normally carried in the pocket or in the handbag with outer surface 
of leather. The general column one rate of duty is 8 percent. Model 
39 is properly classifiable in subheading 4202.21.6000, HTSUSA, as a 
handbag with an outer surface of leather if valued not over $20 
each. The general column one rate of duty is 10%. 

You are to mail this decision to the internal advice applicant no 
later than 60 days from the date of this letter. On that date, the Of- 
fice of Regulations and Rulings will make the decision available to 
Customs personnel, and to the public on the Customs Home page on 
the World Wide Web at www.customs.ustreas.gov, by means of the 


Freedom of Information Act, and other methods of public distribu- 
tion. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


I —— 
[ATTACHMENT B] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966842 
CLA-2: RR:CR:TE: 966842 BTB 
CATEGORY: Classification 
TARIFF NO.: 4202.31.6000 
PoRT DIRECTOR 
BUREAU OF CUSTOMS AND BORDER PROTECTION 
135 High Street, Room 350 
Hartford, CT 06103 


RE: Modification of HQ 961942; certain wallets or small handbags 


DEAR PorT DIRECTOR: 
This is in reference to Headquarters Ruling Letter (HQ) 961942, dated Oc- 
tober 26, 1999, issued to you by this office regarding the classification, under 
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the Harmonized Tariff Schedule of the United States Annotated (HTSUSA), 
of two envelope-style clutch containers, the Buxton model 39 (“model 39”) 
and the Buxton model 54 (“model 54”). HQ 961942 was initiated by a Re- 
quest for Internal Advice filed by Meeks & Shepard on behalf of Buxton 
Company. We have reviewed HQ 961942 and, with respect to model 39, have 
determined that the ruling is in error. Therefore, this ruling modifies HQ 
961942. 


FACTS: 

In HQ 961942, Customs classified model 39 in subheading 4202.21.6000, 
HTSUSA, as a handbag with an outer surface of leather. The model 39 is a 
small envelope-style clutch container with an outer surface composed of 
leather. Model 39 is also identified by the importer as an “Ensemble Clutch.” 
The item measures approximately 4 inches in height by 7-1/2 inches in 
width by 1 inch in depth when empty and in the closed position. A metal zip- 
pered closure extends along three sides of the item’s central compartment. 
When unzipped, gussets allow the top opening of the central compartment to 
expand approximately 6 inches. The inside of the central compartment is di- 
vided into two smaller gusseted compartments by a zippered pouch that 
runs the width of the compartment. There is a single full-width slot com- 
partment on each inside wall of the compartment. One wall also features 
four slots for credit cards or similar objects. The front exterior of the article 
consists of a flap that folds in a bifold manner and is secured in the closed 
position by a strap approximately 1-1/4 inches wide and 2-1/4 inches long 
with a metal snap fastener. When the fold-out flap is in the open position, 
the article measures approximately 8 inches in height. The interior of the 
flap contains one slot compartment extending the full width of the article 
and six slots sized to contain credit cards and similar objects. Inserted per- 
manently into the full-width slot is a check book cover. Also inserted into the 
full-width slot are 5 transparent envelopes for photos or credit cards. The 
spine of the flap has an opening allowing for the storage of a thin pen. The 
interior side opposite the flap features one full-width slot compartment and 
a transparent flat slot pocket for an identification card. The rear exterior 
features a zippered compartment that extends across the width of the ar- 
ticle. The zippered compartment is gusseted on one side which allows that 
side of the opening to expand approximately 2 inches. A small design of a 
flower is embossed into the leather in the lower-right side of the front exte- 
rior. 


ISSUE: 

Whether the merchandise is properly classified in subheading 4202.31, 
HTSUSA, as an article of a kind normally carried in the pocket or in the 
handbag, or in subheading 4202.21, as a handbag. 


LAW AND ANALYSIS: 

Classification of goods under the HTSUSA is governed by the General 
Rules of Interpretation (GRI). GRI 1 provides that classification shall be de- 
termined according to the terms of the headings and any relative section or 
chapter notes. If the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining 
GRI may then be applied. The Explanatory Notes (EN) to the Harmonized 
Commodity Description and Coding System, which represent the official in- 
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terpretation of the tariff at the international level, facilitate classification 
under the HTSUSA by offering guidance in understanding the scope of the 
headings and GRI. 

Heading 4202, HTSUSA, provides for, inter alia, travel bags, handbags, 
wallets, purses and similar containers. Since the merchandise is similar to 
handbags and/or wallets, it is covered by the heading. Subheading 4202.21, 
HTSUSA, covers handbags with outer surface of leather while subheading 
4202.31, HTSUSA, covers articles of a kind normally carried in the pocket or 
in the handbag with outer surface of leather. Accordingly, classification in 
this case depends on whether or not the item is considered a handbag or an 
article normally carried in handbags. 

The EN to subheading 4202.31, HTSUSA, states that the subheading cov- 
ers “articles of a kind normally carried in the pocket or in the handbag and 
include spectacle cases, note-cases (bill-folds), wallets, purses, key-cases, 
cigarette-cases, cigar-cases, pipe-cases and tobacco-pouches.” Since subhead- 
ing 4202.21, HTSUSA, explicitly covers handbags and the EN to subheading 
4202.31, HTSUSA, indicates the subheading specifically covers wallets, we 
must decide whether model 39 is properly classified as a handbag or a wal- 
let. 

On June 21, 1995, this office published a General Notice in the Customs 
Bulletin, Volume 29, Number 25, entitled “The Tariff Classification of “Wal- 
lets on a String’ ” that discussed the attributes of both articles of a kind nor- 
mally carried in the handbag and handbags. In regard to articles of a kind 
normally carried in the handbag, the notice states in pertinent part: 


Such articles include wallets, which may be described as flat cases or 
containers fitted to hold credit/identification cards, paper currency, coins 
and in some instances a checkbook holder. . . . 

In order to be classifiable as a flatgood, the article must fit comfortably 
in a handbag or pocket. For example, rectangular or square cases mea- 
suring approximately 7 1/2 inches by 4 1/2 inches, or 4 3/4 inches by 
4 1/2 inches, in their closed position, have been classified as flatgoods. 


Combining the characteristics of two flatgoods does not transform a 
flatgood into a handbag. Thus, the addition of a spectacle case holder to 
what is otherwise nothing more than a flat case with a carrying strap 
has been classified as a flatgood. 


The addition of a wrap-around zipper does not in and of itself transform 
a flatgood into a handbag, particularly where the zipper functions 
merely to secure its contents in the closed or carrying position. Specifi- 
cally, the presence of a zipper which simply holds the two halves of a 
wallet or similar container together, so that cards, currency or other ar- 
ticles in fitted compartments do not fall out, does not transform the case 
into a handbag. 


With respect to handbags, the notice states: 


A hand bag functions as a carry-all container for various small personal 
effects: 


A container which is not fitted to hold articles such as credit/ 
identification cards, paper currency, coins or a checkbook holder is clas- 
sifiable as a handbag. Therefore, a clutch bag or an evening bag mea- 
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suring, for example, 7 1/2 inches by 4 1/2 inches, shall be classified as a 
handbag. 


The determinative feature of a handbag is its ability to hold several ob- 
jects not associated with a wallet. A bag which may accommodate ar- 
ticles such as a hairbrush, cosmetics, keys and other loose personal ef- 
fects shall be classified as a handbag, even if it also incorporates the 
features of a flat case fitted to hold the items set forth above. 


The presence of gusseted and/or zippered compartments will be taken 
into consideration in a determination of whether a case has generic car- 
rying capacity. The presence of a wrap-around zipper may be an indica- 
tion that the container is a carry-all if the zipper creates an inner space 
suitable for carrying three dimensional items. 


As stated in HQ 953774, dated August 2, 1993, the classification of 
envelope-style clutch containers proceeds on a case-by-case basis. In prior 
rulings involving similarly-sized envelope-style clutch containers, we have 
considered a container’s shape and size, as well as the types, shapes and 
sizes of its compartments, fittings and openings, to determine if the item is 
classifiable as a wallet or as a handbag. Generally, if an envelope-style 
clutch container can fit comfortably into a pocket or handbag, is fitted to 
hold items normally associated with a wallet such as currency, photos, iden- 
tification or credit cards, and checkbooks, and is not designed to hold 
3-dimensional items not associated with the capacities of a wallet or 
flatgood, the container would be classifiable as an article normally carried in 
the pocket or in the handbag. 

We have ruled the presence of wrap-around zipper closures (See HQ 
957632, dated March 24, 1995), snap closures (See HQ 959185, dated Febru- 
ary 10, 1997), spectacle cases (See HQ 957632), belt loops (See HQ 959185), 
shoulder straps (See HQ 956017, dated June 10, 1994), and check book cov- 
ers (See HQ 953774) do not preclude an envelope-style clutch container from 
being classified as a wallet. However, the addition of such features are steps 
in the direction of an article being classified as a handbag, as the article be- 
gins to take the character of a carry-all container. As stated in the June 21, 
1995 General Notice and repeated in numerous rulings, the determinative 
feature of a handbag is its ability to hold several objects not associated with 
a wallet. 

Model 39’s central compartment top opening expands to approximately 6 
inches when unzipped. Because of its gussets, it can accommodate many 
3-dimensional personal effects not associated with a wallet. However, when 
the compartment is zipped in the closed position, the compartment is less 
than one inch thick. Its ability to accommodate personal effects other than 
small, narrow items such as coins or flat items such as paper currency or 
credit cards when closed is very limited. The gussets allow the user to open 
and easily expand the compartment to view, insert or remove contents, but 
they do not easily permit the storage of 3-dimensional personal effects when 
the compartment is closed. In fact, the gussets are neither visible nor func- 
tional when the item’s central compartment is zipped. Although a few small 
3-dimensional items can be stuffed into the compartment and the zipper 
forced shut, the result is a container with a distended and somewhat awk- 
ward appearance. Prolonged storage of small 3-dimensional items could dis- 
figure the container’s sleek leather outer surface. Additionally, most of 
model 39’s other compartments (those under the fold out flap, the interior 
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side compartment opposite the fold out flap, and the rear exterior compart- 
ment) can only hold flat items such as paper currency or credit cards. The 
spine can hold a thin pen, likely for use with a checkbook that the item is 
designed to hold. 

We find that model 39 is classifiable as an article normally carried in the 
pocket or in the handbag. Model 39’s compartments are fitted to hold items 
normally associated with a wallet such as currency, photos, identification or 
credit cards, and a checkbook. These compartments cannot easily accommo- 
date small 3-dimensional items such as a small hairbrush, cosmetics, keys 
or other personal effects when the container is in closed position. Although 
model 39 has a wrap-around zipper along the three sides of its central com- 
partment, we find that it functions mainly to secure its contents in the 
closed position and does not create an inner space suitable for carrying 
three-dimensional objects. Similarly, while the gussets expand the central 
compartment to view, insert or remove its contents, they do not function to 
permit the storage of 3-dimensional personal effects when the compartment 
is zipped. 

HOLDING: 

Model 39 is properly classified in subheading 4202.31.6000, HTSUSA, as 
an article normally carried in the pocket or in the handbag with outer sur- 
face of leather. The general column one rate of duty is 8%. 


MYLES B. HARMON, 
Director, 
Commercial Ruling Division. 


(+ ton III me 


19 CFR PART 177 


PROPOSED REVOCATION AND MODIFICATION OF RUL- 
ING LETTERS AND REVOCATION OF TREATMENT RE- 
LATING TO TARIFF CLASSIFCATION OF ABDOMINAL 
TRAINING SYSTEMS 


AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 


ACTION: Notice of proposed revocation of tariff classification of one 
ruling, and modification of a second ruling and revocation of treat- 
ment with respect to the tariff classification of abdominal training 
systems 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. § 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103—182,107 Stat. 2057), this notice advises 
interested parties that Customs intends to revoke one ruling and 
modify a second ruling relating to the tariff classification, under the 
Harmonized Tariff Schedule of the United States, (HTSUS), of ab- 
dominal training systems. Similarly, Customs proposes to revoke 
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any treatment previously accorded by it to substantially identical 
merchandise. Comments are invited on the correctness of the in- 
tended actions. 


DATE: Comments must be received on or before April 9, 2004. 


ADDRESS: Written comments are to be addressed to U.S. Customs 
and Border Protection, Office of Regulations and Rulings, Attention: 
Regulations Branch, 1300 Pennsylvania Avenue, Mint Annex, N.W., 
Washington, D.C. 20229. Submitted comments may be inspected at 
U.S. Customs and Border Protection, 799 9th Street, N.W., Washing- 
ton, D.C., during regular business hours. Arrangements to inspect 
submitted comments should be made in advance by calling Joseph 
Clark at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Robert Dinerstein, 
General Classification Branch, at (202) 572-8721. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” These 
concepts are premised on the idea that in order to maximize volun- 
tary compliance with Customs laws and regulations, the trade com- 
munity needs to be clearly and completely informed of its legal obli- 
gations. Accordingly, the law imposes a greater obligation on 
Customs to provide the public with improved information concerning 
the trade community’s responsibilities and rights under the Customs 
and related laws. In addition, both the trade and Customs share re- 
sponsibility in carrying out import requirements. For example, un- 
der section 484 of the Tariff Act of 1930, as amended (19 U.S.C. 
§ 1484), the importer of record is responsible for using reasonable 
care to enter, classify and value imported merchandise, and provide 
any other information necessary to enable Customs to properly as- 
sess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. § 1625(c)(1)), this notice advises interested parties that Cus- 
toms intends to revoke a ruling relating to the tariff classification of 
the Slendertone FLEX abdominal training system and modify a rul- 
ing letter concerning the tariff classification of the Fast Abs abdomi- 
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nal training system. Although in this notice Customs is specifically 
referring to New York Ruling Letter (“NY”) NY 182223, dated June 
18, 2002 (Attachment A), and NY H86520 dated December 26, 2001 
(Attachment B), this notice covers any rulings on this merchandise 
that may exist but have not been specifically identified. Customs has 
undertaken reasonable efforts to search existing databases for rul- 
ings in addition to the ones identified. No further rulings have been 
found. Any party who has received an interpretive ruling or decision 
(i.e., ruling letter, internal advice memorandum or decision or pro- 
test review decision) on the merchandise subject to this notice 
should advise Customs during this notice period. 

Similarly, pursuant to section 625(c\(2), Tariff Act of 1930, as 
amended (19 U.S.C. § 1625 (c)(2)), Customs intends to revoke any 
treatment previously accorded by Customs to substantially identical 
transactions. This treatment may, among other reasons, be the re- 
sult of the importer’s reliance on a ruling issued to a third party, 
Customs personnel applying a ruling of a third party to importations 
of the same or similar merchandise, or the importer’s or Customs’ 
previous interpretation of the HTSUS. Any person involved with 
substantially identical merchandise should advise Customs during 
this notice period. An importer’s failure to advise Customs of sub- 
stantially identical merchandise or of a specific ruling not identified 
in this notice, may raise issues of reasonable care on the part of the 
importer or its agents for importations of merchandise subsequent to 
the effective date of the final decision on this notice. 

In NY 182223 and NY H86520 Customs classified products 
claimed to electronically stimulate and improve tone and strength of 
the abdominal muscles known as the Slendertone FLEX Abdominal 
Training System and Fast Abs System in subheading 9506.91.00, 
HTSUS, which provides for “Articles and equipment for general 
physical exercise, gymnastics or athletics; part and accessories 
thereof.” Based on additional information submitted by an importer, 
it is now Customs’ position that the Slendertone FLEX and Fast 
Abs systems are classified in subheading 8543.89.96, HTSUS, which 
provides for “Electrical machines and apparatus, having individual 
functions, not specified or included elsewhere in this chapter parts 
thereof: Other machines and apparatus Other: Other: Other: Other.” 

Pursuant to 19 U.S.C. § 1625(c)(1), Customs intends to revoke NY 
182223 and modify NY H86520. Customs also intends to revoke any 
other ruling not specifically identified in order to reflect the proper 
classification of the merchandise pursuant to the analysis set forth 
in proposed HQ 966716 (Attachment C) and HQ 966973 (Attachment 
D). Additionally, pursuant to 19 U.S.C. § 1625(c)(2), Customs in- 
tends to revoke any treatment previously accorded by Customs to 
substantially identical transactions that are contrary to the determi- 
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nation set forth in this notice. Before taking this action, consider- 
ation will be given to any written comments timely received. 


DATED: February 18, 2004 


John Elkins for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


Attachments 


RR 
[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
NY 182223 
June 18, 2002 
CLA-2-—95:RR:NC:2:224 182223 
CATEGORY: Classification 
TARIFF NO.: 9506.91.0030 
STEVE ENDERSON 
W.J. BYRNES & Co. 
100 Rollins Road 
Millbrae CA 94030 


RE: The tariff classification of a powered muscle stimulator from Ireland 
and Mexico. 


DEAR MR. ENDERSON: 

In your letter dated May 7, 2002, you requested a tariff classification rul- 
ing on behalf of Slendertone Distribution Inc. 

The merchandise is described as the Slendertone Flex™. It is a battery 
operated muscle stimulation system specifically designed, it is claimed, to 
electronically stimulate and improve the tone, strength and firmness of the 
abdominal muscles. The Slendertone Flex™ consists of an electronic stimu- 
lator module that generates the electronic stimulation signals, and an ab- 
dominal electrode belt that connects the signals from the stimulator to the 
skin electrodes located in the inner surface of the belt. The unit comes with 
an instruction manual, a set of AAA batteries, and a carry pouch. The 
sample is being returned at your request. 

Unlike the merchandise subject of the Customs ruling referenced in your 
inquiry, the primary purpose of the subject muscle stimulator is said to be 
the exercise of the abdominal muscles. Accordingly, the applicable subhead- 
ing for the Slendertone Flex™ will be 9506.91.0030, Harmonized Tariff 
Schedule of the United States (HTS), which provides for “[a]rticles and 
equipment for general physical exercise, gymnastics or athletics; parts and 
accessories thereof.” The rate of duty will be 4.6 percent ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Cus- 
toms Regulations (19 C.F.R. 177). 

A copy of the ruling or the control number indicated above should be pro- 
vided with the entry documents filed at the time this merchandise is im- 
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ported. If you have any questions regarding the ruling, contact National Im- 
port Specialist Tom McKenna at 646—733-—3025. 


ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


| 
[ATTACHMENT B] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
NY H86520 
December 26, 2001 
CLA-—2-—95:RR:NC:2:224 H86520 
CATEGORY: Classification 
TARIFF NO.: 9506.91.0030; 8506.50.0000 
MARIA DA ROCHA 
D & D CUSTOMHOUSE BROKERAGE 
701 Newark Avenue, Suite LL1 
Elizabeth, NJ 07208 


RE: The tariff classification of “Fast Abs” from China. 


DEAR Ms. Da ROocHa: 
In your letter dated December 4, 2001, you requested a tariff classification 


ruling, on behalf of Products of Tomorrow, your client. 

You are requesting the tariff classification on a product known as “Fast 
Abs”. The “Fast Abs” system includes: 1 Torso Adjustable Comfort Zone Belt, 
1 Leg and Arm Adjustable Comfort Zone Belt, 1 Advanced Muscle Stimula- 
tor Pad with Adjustable Tabs, 1 Advanced Muscle Stimulator Unit and 2 
Lithium Batteries. The system also includes a firming gel that provides the 
conduit from the belt’s impulses to the muscle. The gel must be applied to 
the two contact spots on the inside of the unit, and also to the skin which 
will be touching the contact points. The “Fast Abs” system is correctly classi- 
fied in Chapter 95 of the HTS as other exercise equipment. The samples will 
be returned, as requested. 

The applicable subheading for the “Fast Abs” imported in three different 
ways (the complete set, the set without the power gel, and the “Power Units” 
alone) will be 9506.91.0030, Harmonized Tariff Schedule of the United 
States (HTS), which provides for “Articles and equipment for general physi- 
cal exercise, gymnastics, athletics, other sports (including table-tennis) or 
outdoor games, not specified or included elsewhere in this chapter . . . parts 
and accessories thereof: Other: Articles and equipment for general physical 
exercise, gymnastics or athletics; parts and accessories thereof: Other.” The 
rate of duty will be 4.6% ad valorem. 

The applicable subheading for the lithium batteries when imported sepa- 
rately will be 8506.50.0000, Harmonized Tariff Schedule of the United 
States (HTS), which provides for “primary cells and primary batteries; parts 
thereof: Lithium.” The rate of duty will be 2.7% ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Cus- 
toms Regulations (19 C.F.R. 177). 
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A copy of the ruling or the control number indicated above should be pro- 
vided with the entry documents filed at the time this merchandise is im- 
ported. If you have any questions regarding the ruling, contact National Im- 
port Specialist Tom McKenna at 646—733-3025. 


ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


| RC 
[ATTACHMENT C] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966716 
CLA-2 RR:CR:GC 966716 RSD 
CATEGORY: Classification 
TARRIF NO. 8543.89.96 
MUNFORD PAGE HALL II, Esq. 
DORSEY & WHITNEY 
1001 Pennsylvania Avenue, NW. 
Suite 400 South 
Washington, D.C. 20004-2533 


RE: Revocation of NY 182223, Slendertone FLEX Abdominal] Training Sys- 
tem 


DEAR Mk. HALL: 

This is in response to your letter dated September 9, 2003, on behalf of 
Complex Technologies, Inc. (Complex), requesting reconsideration of ruling 
NY 1[82223, dated June 18, 2002, concerning the tariff classification of the 
Slendertone FLEX abdominal training system under the Harmonized Tariff 
Schedule of the United States (“HTSUS”). A sample of the product was sub- 
mitted for our consideration. 


FACTS: 

The Slendertone FLEX is a battery-operated muscle stimulation appara- 
tus which is designed to deliver electronic stimulation signals that are sup- 
posed to strengthen and tone the abdominal muscles without the wearer 
having to be physically active. It is composed of five basic parts: (1) the main 
“flex” electrical unit which generates electronic stimulation signals and 
houses the batteries; (2) the belt, which is made of 100% nylon binding; (3) 
three adhesive pads which adhere to the belt and conduct the signals from 
the electrical unit to the abdominal muscles; (4) a nylon travel pouch; and 
(5) three AAA batteries. The Slendertone FLEX is generally representative 
of a class of products designed for use by a healthy person where electrical 
muscle stimulation is applied through skin contact electrodes for the pur- 
poses of improving the tone, strength, and firmness of a focused muscles 
group. This class of electrically powered muscle stimulator is said to stimu- 
late the muscles and to produce beneficial therapeutic effects by assisting in 
the contraction and relaxation of the focused muscles and the elimination of 
body fat. 





BUREAU OF CUSTOMS AND BORDER PROTECTION 29 


In NY 182223, Customs classified the Slendertone FLEX system in sub- 
heading 9506.91.00, HTSUS, which provides for articles and equipment for 
general physical exercise...other, articles and equipment for general 
physical exercise, gymnastics, or athletics; parts and accessories thereof, 
other. 


ISSUE: 

Whether the Slendertone FLEX system is classified in heading 9506, 
HTSUS, as articles and equipment for general physical exercise or in head- 
ing 8543, HTSUS, as electrical machines and apparatus having individual 
functions, not specified or included elsewhere in Chapter 85. 


LAW AND ANALYSIS: 

Classification under the Harmonized Tariff Schedule of the United States 
(HTSUS) is made in accordance with the General Rules of Interpretation 
(GRI’s). GRI 1 provides that the classification of goods shall be determined 
according to the terms of the headings of the tariff schedule and any relative 
section or chapter notes. In the event that the goods cannot be classified 
solely on the basis of GRI 1, and if the headings and legal notes do not other- 
wise require, the remaining GRIs may then be applied. 

The Harmonized Commodity Description And Coding System Explanatory 
Notes (EN’s) constitute the official interpretation of the Harmonized Sys- 
tem. While not legally binding on the contracting parties, and therefore not 
dispositive, the EN’s provide a commentary on the scope of each heading of 
the Harmonized System and are thus useful in ascertaining the classifica- 
tion of merchandise under the system. Customs believes the EN’s should al- 
ways be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (Aug. 23, 
1989). 

The HTSUS provisions under consideration are as follows: 

8543 Electrical machines and apparatus, having individual func- 
tions, not specified or included elsewhere in this chapter; 
parts thereof: 


Other machines and apparatus: 
8543.89 Other: 
Other: 
Other: 


8543.89.96 Other. 


Articles and equipment for general physical exercise, gym- 
nastics athletics, other sports (including table-tennis) or out- 
door games, not specified or included elsewhere in this chap- 
ter; swimming pools and wading pools; parts and accessories 
thereof: 


Other: 


9506.91.00 Articles and equipment for general physical exercise, 
gymnastics or athletics; parts and accessories thereof. 
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In NY [82223 Customs determined that the Slendertone FLEX system 
was classified in subheading 9506.91.00, HTSUS. In NY H86520 dated De- 
cember 26, 2001, Customs held that a similar product called a “Fast Abs 
System” was classified in subheading 9506.91.00, HTSUS. However, in NY 
D88729 dated March 29, 1999, Customs ruled that an electronic muscle 
stimulator was classified in subheading 8543.89.96, HTSUS. Customs also 
ruled in NY A84349 dated July 2, 1996, that the Electro-Muscular Slimmer, 
a battery operated device, which was supposed to produce beneficial thera- 
peutic effects by supplying electrical pulses to muscles, was classified in sub- 
heading 8543.89.90, HTSUS. (This provision is identical to the current sub- 
heading 8543.89.96, HTSUS.) Therefore, in classifying the Slendertone 
FLEX, we must determine whether it is an article for general physical exer- 
cise classified in heading 9506, HTSUS, or in heading 8543, HTSUS as an 
electrical machine and apparatus having individual functions, not specified 
or included elsewhere in chapter 85 of the HTSUS. 

EN 95.06 provides that this heading covers: 


(A) Articles and equipment for general physical exercise, gym- 
nastics or athletics, e.g: 


Trapeze bars and rings; horizontal and parallel bars; balance 
beams, vaulting horses; pommel horses; spring boards; climbing 
ropes and ladders; wall bars; Indian clubs; dumb-bells and bar- 
bells; medicine balls; rowing, cycling and other exercising appara- 
tus; chest expanders; hand grips; starting blocks; hurdles; jumping 
stands and standards; vaulting poles; landing pit pads; javelins, dis- 
cuses, throwing hammers and putting shots; punch balls (speed 
bags) and punch bags (punching bags); boxing or wrestling rings; 
assault course climbing walls. 


Requisites for other sports and outdoor games (other than 
toys presented in sets, or separately, of heading 95.03), e.g.: 


(1) Snow-skis and other snow-ski equipment, (e.g., ski-fastenings 
(ski-bindings), ski brakes, ski poles). 


(2) Water-skis, surfboards, sailboards and other water-sport 
equipment, such as diving stages (platforms), chutes, divers’ 
flippers and respiratory masks of a kind used without oxygen 
or compressed air bottles, and simple underwater breathing 
tubes (generally known as “snorkels”) for swimmers or divers. 


Golf clubs and other golf equipment, such as golf balls, golf 
tees. 

Articles and equipment for table-tennis (ping-pong), such as 
tables (with or without legs), bats (paddles), balls and nets. 


Tennis, badminton or similar rackets (e.g., squash rackets), 
whether or not strung. 


Balls, other than golf balls and table-tennis balls, such as ten- 
nis balls, footballs, rugby balls and similar balls (including 
bladders and covers for such balls); water polo, basketball and 
similar valve type balls; cricket balls. 

Ice skates and roller skates, including skating boots with 
skates attached. 
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Sticks and bats for hockey, cricket, lacrosse, etc.; chistera (jai 
alai scoops); pucks for ice hockey; curling stones. 

Nets for various games (tennis, badminton, volleyball, football, 
basketball, etc.). 


(10) Fencing equipment: fencing foils, sabres and rapiers and their 
parts (e.g. blades, guards, hilts and buttons or stops), etc. 


(11) Archery equipment, such as bows, arrows and targets. 


(12) Equipment of a kind used in children’s playgrounds (e.g. 
swings, slides, see-saws and giant strides). 


(13) Protective equipment for sports or games, e.g., fencing masks 
and breast plates, elbow and knee pads, cricket pads, shin- 
guards. 


Other articles and equipment, such as requisites for deck ten- 
nis, quoits or bowls; skate boards; racket presses; mallets for 
polo or croquet; boomerangs; ice axes; clay pigeons and clay pi- 
geon projectors; bobsleighs (bobsleds), luges and similar non- 
motorised vehicles for sliding on snow or ice. 

{Emphasis in original.] 


In order to be classified in heading 9506, HTSUS, the articles must 
qualify as equipment for “general physical exercise.” Such equipment in- 
cludes machines such as rowing, cycling, treadmill, stair steppers, and other 
exercising apparatus, dumbbells, barbells, climbing ropes, medicine balls, 
chest expanders and grips. Consequently, we must determine whether ap- 
plying electrical stimulus to the abdominal muscles constitutes “general 
physical exercise.” However, neither the legal notes nor the ENs provide a 
definition by what is meant by the phrase “articles and equipment for gen- 
eral physical exercise.” 

A tariff term that is not defined in the HTSUS or in the ENs is construed 
in accordance with its common and commercial meanings, which are pre- 
sumed to be the same. Nippon Kogasku (USA) Inc. v. United States, 69 
CCPA 89, 673 F. 2d 380 (1982). Common and commercial meaning may be 
determined by consulting dictionaries, lexicons, scientific authorities and 
other reliable sources. C.J. Tower & Sons v. United States, 69 CCPA 128, 673 
F. 2d 1268 (1982). 

The American Heritage® Dictionary of the English Language: (4th ed., 
2000) defines the term “exercise” in the following manner: 








Activity that requires physical or mental exertion, especially when per- 
formed to develop or maintain fitness: took an hour of vigorous daily ex- 
ercise at a gym. 4. A task, problem, or other effort performed to develop 
or maintain fitness. 


The Cambridge Advanced Learner’s Dictionary, defines “exercise” when 
used as a noun as “physical activity that you do to make your body strong 
and healthy: Swimming is my favourite form of exercise. You really should 
take more exercise. I do stomach exercises most days” [emphasis in origi- 
nal.] It further defines exercise as a verb as: “to do physical activities to 
make your body strong and healthy: She exercises most evenings usually by 
running. A work-out in the gym will exercise all the major muscle groups.” 

Based on these definitions, it appears that for something to be considered 
exercise it must involve some physical activity. EN 95.06 follows this under- 
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standing of exercise when it lists examples of the kind of items that are con- 
sidered exercise equipment classified in heading 9506, HTSUS. An indi- 
vidual exercising with any of the items listed in EN 95.06 would have to be 
engaged in some physical activity or movement. For example, exercising 
with Indian clubs; dumb-bells and bar-bells; medicine balls; rowing; cycling; 
and other exercising apparatus, etc. involves active movement on the part of 
an individual. Moreover, none of the items listed in EN 95.06 as articles and 
equipment for general physical exercise, gymnastics or athletics are electri- 
cal devices that can be used passively. 

In this instance, we believe that no real physical activity is involved in us- 
ing the Slendertone FLEX. It is a self-operating electronic device. The user 
of the Slendertone FLEX attaches the belt around his waist area and electri- 
cal impulses are transmitted to the abdominal muscles to stimulate them. 
The process of stimulating the abdominal muscles is done entirely by the 
Slendertone FLEX. Other than attaching the belt and turning it on, the user 
does not have to engage in any other active physical movement. Signifi- 
cantly, the Slendertone FLEX is marketed to people who want the results of 
exercising without having to engage in an exercise activity. For example, it 
is claimed that an individual can use the Slendertone FLEX while sitting on 
a couch and watching television, while the electrical stimulation signals are 
transmitted to the abdominal muscles. 

Accordingly, because the Slendertone FLEX does not involve any active 
participation on the part of the user, we conclude that it is not classified in 
heading 9506, HTSUS, as articles and equipment for general physical exer- 
cise. The alternative proposed classification for the Slendertone FLEX is in 
heading 8543, HTSUS. 

EN 8543 states: 


The electrical appliances and apparatus of this heading must have in- 
dividual functions. The introductory provisions of Explanatory Note to 
heading 84.79 concerning machines and mechanical appliances having 
individual functions apply, mutatis mutandis, to the appliances and ap- 
paratus of this heading. 


Most of the appliances of this heading consist of an assembly of elec- 
trical goods or parts (valves, transformers, capacitors, chokes, resistors, 
etc.) operating wholly electrically. However, the heading also includes 
electrical goods incorporating mechanical features provided that such 
features are subsidiary to the electrical function of the machine or ap- 
pliances. 

[Emphasis in original.] 


The Slendertone FLEX is a battery-powered electrical apparatus that 
transmits electronic signals in order to stimulate the abdominal muscles. 
Thus, it has an individual function (i.e., its function can be performed dis- 
tinctly from and independently of any other device) of stimulating the ab- 
dominal muscles. It is also not described elsewhere in chapter 85 of the 
HTSUS. Accordingly, we find that the Slendertone FLEX fits the language of 
heading 8543, HTSUS. Specifically, we conclude that the Slendertone Flex is 
classified in subheading 8543.89.96, HTSUS. 

HOLDING: 

The Slendertone FLEX Abdominal Training System is classified in sub- 

heading 8543.89.96, HTSUS which provides for “Electrical machines and ap- 
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paratus, having individual functions, not specified or included elsewhere in 
this chapter parts thereof: Other machines and apparatus Other: Other: 
Other: Other.” 


EFFECT ON OTHER RULINGS: 
NY 182223 dated June 18, 2002 is revoked. 


MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


EIR 
[ATTACHMENT D] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966973 
CLA-2 RR:CR:GC 966973 RSD 
CATEGORY: Classification 
TARRIF NO. 8543.89.96 


Ms. MARIA DA ROCHA 

D & C CUSTOMSHOUSE BROKERAGE 
701 Newark Avenue, Suite LL1 
Elizabeth, New Jersey 07208 


RE: Modification of NY H86520; “Fast Abs” System 


DEAR Ms. DA ROCHA: 

On December 26, 2001, the National Commodity Specialist Division of 
Customs and Border Protection issued to you, on behalf of Product of Tomor- 
row, a ruling, NY H86520, concerning the classification of the Fast Abs Ab- 
dominal Training system (Fast Abs). In NY H86520, Customs held that the 
Fast Abs system was classified in subheading 9506.91.00, Harmonized Tariff 
Schedule of the United States (HTSUS). In addition, NY H86520 held that 
the accompanying lithium batteries were classified in subheading 
8506.50.00. We have reconsidered the classification of the Fast Abs system 
and now believe that it is incorrect. This ruling sets forth the correct classifi- 
cation of the Fast Abs system. 


FACTS: 

The Fast Abs was described in NY H86520 as a battery-operated muscle 
stimulation apparatus which is designed to deliver electronic stimulation 
signals that are supposed to strengthen and tone the abdominal muscles. It 
includes a torso adjustable comfort zone belt, a leg and arm adjustable com- 
fort zone belt, an advanced muscle stimulator pad with adjustable tabs, an 
advanced muscle stimulator unit and two lithium batteries. The system also 
includes a firming gel that provides the conduit from the belt’s impulses to 
the muscle. The gel must be applied to the two contact spots on the inside of 
the unit, and also the skin that will be touching the contact points. The elec- 
trical muscle stimulation is applied through skin contact electrodes for the 
purposes of improving the tone, strength, and firmness of a focused muscles 
group. The Fast Abs system is an electrically powered muscle stimulator 





34 CUSTOMS BULLETIN AND DECISIONS, VOL. 38, NO. 11, MARCH 10, 2004 


that is said to stimulate the muscles and to produce beneficial therapeutic 
effects by assisting in the contraction and relaxation of the focused muscles 
and the elimination of body fat. 

In NY H86520, Customs classified the Fast Abs in subheading 9506.91.00, 
HTSUS, which provides for articles and equipment for general physical 
exercise ... other, articles and equipment for general physical exercise, 
gymnastics, or athletics; parts and accessories thereof, other. 


ISSUE: 

Whether the Fast Abs is classified in heading 9506, HTSUS, as articles 
and equipment for general physical exercise or in heading 8543, HTSUS as 
electrical machines and apparatus having individual functions, not specified 
or included elsewhere in Chapter 85. 


LAW AND ANALYSIS: 

Classification under the Harmonized Tariff Schedule of the United States 
(HTSUS) is made in accordance with the General Rules of Interpretation 
(GRI’s). GRI 1 provides that the classification of goods shall be determined 
according to the terms of the headings of the tariff schedule and any relative 
section or chapter notes. In the event that the goods cannot be classified 
solely on the basis of GRI 1, and if the headings and legal notes do not other- 
wise require, the remaining GRIs may then be applied. 

The Harmonized Commodity Description And Coding System Explanatory 
Notes (EN’s) constitute the official interpretation of the Harmonized Sys- 
tem. While not legally binding on the contracting parties, and therefore not 
dispositive, the EN’s provide a commentary on the scope of each heading of 
the Harmonized System and are thus useful in ascertaining the classifica- 
tion of merchandise under the system. Customs believes the EN’s should al- 
ways be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (Aug. 23, 
1989). 


The HTSUS provisions under consideration are as follows: 

8543 Electrical machines and apparatus, having individual func- 
tions, not specified or included elsewhere in this chapter; 
parts thereof: 

Other machines and apparatus: 

8543.89 Other: 

Other: 
Other: 


8543.89.96 Other. 


* 


9506 Articles and equipment for general physical exercise, gym- 
nastics, athletics, other sports (including table-tennis) or out- 
door games, not specified or included elsewhere in this chap- 
ter; swimming pools and wading pools; parts and accessories 
thereof: 


Other: 
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9506.91.00 Articles and equipment for general physical exercise, 
gymnastics or athletics; parts and accessories thereof. 


In NY H86520, Customs held that the Fast Abs system was classified in 
subheading 9506.91.00, HTSUS as articles and equipment for general physi- 
cal exercise. In NY 182223 dated June 18, 2002, Customs determined that a 
similar product called the “Slendertone FLEX System” was classified in sub- 
heading 9506.91.00, HTSUS. However, in NY D88729, dated March 29, 
1999, Customs ruled that an electronic muscle stimulator was classified in 
subheading 8543.89.96, HTSUS. Customs also ruled in NY A84349 dated 
July 2, 1996, that the Electro-Muscular Slimmer, a battery operated device, 
which was supposed to produce beneficial therapeutic effects by supplying 
electrical pulses to muscles was classified in subheading 8543.89.90, 
HTSUS. (This provision is identical to the current subheading 8543.89.96, 
HTSUS.) Therefore, in classifying the Fast Abs, we must determine whether 
it is an article for general physical exercise classified in heading 9506, 
HTSUS, or in heading 8543, HTSUS as an electrical machine and apparatus 
having individual functions, not specified or included elsewhere in chapter 
85 of the HTSUS. 

EN 95.06 provides that this heading covers: 


(A) Articles and equipment for general physical exercise; gym- 
nastics or athletics, e.g.: 


Trapeze bars and rings; horizontal and parallel bars; balance 
beams, vaulting horses; pommel horses; spring boards; climbing 
ropes and ladders; wall bars; Indian clubs; dumb-bells and bar- 
bells; medicine balls; rowing, cycling and other exercising appara- 
tus; chest expanders; hand grips; starting blocks; hurdles; jumping 
stands and standards; vaulting poles; landing pit pads; javelins, dis- 
cuses, throwing hammers and putting shots; punch balls (speed 
bags) and punch bags (punching bags); boxing or wrestling rings; 
assault course climbing walls. 


Requisites for other sports and outdoor games (other than 
toys presented in sets, or separately, of heading 95.03), e.g: 


(1) Snow-skis and other snow-ski equipment, (e.g., ski-fastenings 
(ski-bindings), ski brakes, ski poles). 


(2) Water-skis, surfboards, sailboards and other water-sport 
equipment, such as diving stages (platforms), chutes, divers’ 
flippers and respiratory masks of a kind used without oxygen 
or compressed air bottles, and simple underwater breathing 
tubes (generally known as “snorkels”) for swimmers or divers. 


Golf clubs and other golf equipment, such as golf balls, golf 
tees. 

Articles and equipment for table-tennis (ping-pong), such as 
tables (with or without legs), bats (paddles), balls and nets. 
Tennis, badminton or similar rackets (e.g., squash rackets), 
whether or not strung. 


Balls, other than golf balls and table-tennis balls, such as ten- 
nis balls, footballs, rugby balls and similar balls (including 
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bladders and covers for such balls); water polo, basketball and 
similar valve type balls; cricket balls. 


Ice skates and roller skates, including skating boots with 
skates attached. 


Sticks and bats for hockey, cricket, lacrosse, etc.; chistera (jai 
alai scoops); pucks for ice hockey; curling stones. 


Nets for various games (tennis, badminton, volleyball, football, 
basketball, etc.). 


Fencing equipment: fencing foils, sabres and rapiers and their 
parts (e.g. blades, guards, hilts and buttons or stops), etc. 


Archery equipment, such as bows, arrows and targets. 


Equipment of a kind used in children’s playgrounds (e.g. 
swings, slides, see-saws and giant strides). 


Protective equipment for sports or games, e.g., fencing masks 
and breast plates, elbow and knee pads, cricket pads, shin- 
guards. 


Other articles and equipment, such as requisites for deck ten- 
nis, quoits or bowls; skate boards; racket presses; mallets for 
polo or croquet; boomerangs; ice axes; clay pigeons and clay pi- 
geon projectors; bobsleighs (bobsleds), luges and similar non- 
motorised vehicles for sliding on snow or ice. 

[Emphasis in original.] 


In order to be classified in heading 9506, HTSUS, the articles must 
qualify as equipment for “general physical exercise.” Such equipment in- 
cludes machines such as rowing, cycling, treadmill, stair steppers, and other 
exercising apparatus, dumbbells, barbells, climbing ropes, medicine balls, 
chest expanders and grips. Consequently, we must determine whether ap- 
plying electrical stimulus to the abdominal muscles constitutes “general 
physical exercise.” However, neither the legal notes nor the ENs provide a 
definition by what is meant by the phrase “articles and equipment for gen- 
eral physical exercise.” 

A tariff term that is not defined in the HTSUS or in the ENs is construed 
in accordance with its common and commercial meanings, which are pre- 
sumed to be the same. Nippon Kogasku (USA) Inc. v. United States, 69 
CCPA 89, 673 F. 2d 380 (1982). Common and commercial meaning may be 
determined by consulting dictionaries, lexicons, scientific authorities and 
other reliable sources. C.J. Tower & Sons v. United States, 69 CCPA 128, 673 
F. 2d 1268 (1982). 

The American Heritage® Dictionary of the English Language: (4th. ed., 
2000) defines the term “exercise” in the following manner: 








Activity that requires physical or mental exertion, especially when per- 
formed to develop or maintain fitness: took an hour of vigorous daily ex- 
ercise at a gym. 4. A task, problem, or other effort performed to develop 
or maintain fitness. 


A second dictionary, Cambridge Advanced Learner’s Dictionary, defines 
“exercise” when used as a noun as “physical activity that you do to make 
your body strong and healthy: Swimming is my favourite form of exercise. 
You really should take more exercise. I do stomach exercises most days.” 
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[Emphasis in original.] It further defines “exercise” as a verb as: “to do 
physical activities to make your body strong and healthy: She exercises most 
evenings usually by running. A work-out in the gym will exercise all the ma- 
jor muscle groups.” 

Based on these definitions, it appears that for something to be considered 
exercise it must involve some physical activity. EN 95.06 follows this under- 
standing of exercise when it lists examples of the kind of items that are con- 
sidered exercise equipment classified in heading 9506, HTSUS. An indi- 
vidual exercising with any of the items listed in EN 95.06 would have 
engage in some physical activity or movement. For example, exercising with 
Indian clubs; dumb-bells and bar-bells; medicine balls; rowing; cycling; and 
other exercising apparatus, etc. involves active movement on the part of an 
individual. Moreover, none of the items listed in EN 95.06 as articles and 
equipment for general physical exercise, gymnastics or athletics are electri- 
cal devices that can be used passively. 

In this instance, we believe that no real physical activity is involved in us- 
ing the Fast Abs. It is a self-operating electronic device. The user of the Fast 
Abs attaches the belt around his waist area and electrical impulses are 
transmitted to the abdominal muscles to stimulate them. The process of 
stimulating the abdominal muscles is done entirely by the Fast Abs. Other 
than attaching the belt and turning it on, the user does not engage in any 
other active physical movement. Significantly, the Fast Abs is designed for 
people who want the results of exercising without having to engage in an ex- 
ercise activity. 

Accordingly, because the Fast Abs does not involve any active participa- 


tion on the part of the user, we conclude that it is not classified in heading 

9506, HTSUS, as articles and equipment for general physical exercise. The 

alternative proposed classification for the Fast Abs is heading 8543, HTSUS. 
EN 8548 states: 


The electrical appliances and apparatus of this heading must have in- 
dividual functions. The introductory provisions of Explanatory Note to 
heading 84.79 concerning machines and mechanical appliances having 
individual functions apply, mutatis mutandis, to the appliances and ap- 
paratus of this heading. 


Most of the appliances of this heading consist of an assembly of elec- 
trical goods or parts (valves, transformers, capacitors, chokes, resistors, 
etc.) operating wholly electrically. However, the heading also includes 
electrical goods incorporating mechanical features provided that such 
features are subsidiary to the electrical function of the machine or ap- 
pliance. 

[Emphasis in original.| 


The Fast Abs is a battery-powered electrical apparatus that transmits 
electronic signals in order to stimulate the abdominal muscles. Thus, it has 
an individual function (i.e., its function can be performed distinctly from and 
independently of any other device) of stimulating the abdominal muscles. It 
is also not described elsewhere in chapter 85 of the HTSUS. Accordingly, we 
find that the Fast Abs system fits within the language of heading 8543, 
HTSUS. Specifically, we conclude that the Fast Abs system is classified in 
subheading 8543.89.96, HTSUS. 
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HOLDING: 

The Fast Abs Abdominal Training system is classified in subheading 
8543.89.96, HTSUS which provides for: “Electrical machines and apparatus, 
having individual functions, not specified or included elsewhere in this chap- 
ter parts thereof: Other machines and apparatus Other: Other: Other: 
Other.” 

EFFECT ON OTHER RULINGS: 
NY H86520 dated December 26, 2001 is modified. 


MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


(5 RPMs 


19 CFR Part 177 


PROPOSED REVOCATION OF RULING LETTER AND 
TREATMENT RELATING TO TARIFF CLASSIFICATION 
OF PLASTIC IDENTIFICATION BADGES 


AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 


ACTION: Notice of proposed revocation of a ruling letter and treat- 


ment relating to the tariff classification of plastic identification 
badges under the Harmonized Tariff Schedule of the United States 
(“HTSUS”). 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. § 1625 (c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises 
interested parties that Customs intends to revoke a ruling concern- 
ing the tariff classification of plastic identification badges and to re- 
voke any treatment Customs has previously accorded to substan- 
tially identical transactions. Comments are invited on the 
correctness of the intended action. 


DATE: Comments must be received on or before April 9, 2004. 


ADDRESS: Written comments are to be addressed to U.S. Customs 
and Border Protection, Office of Regulations & Rulings, Attention: 
Regulations Branch, 1300 Pennsylvania Avenue, N.W., Mint Annex, 
Washington, D.C. 20229. Submitted comments may be inspected at 
U.S. Customs and Border Protection, 799 9th Street, N.W., Washing- 
ton, D.C., during regular business hours. Arrangements to inspect 
submitted comments should be made in advance by calling Joseph 
Clark at (202) 572-8768. 
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FOR FURTHER INFORMATION CONTACT: Andrew M. Lan- 
greich, General Classification Branch: (202) 572-8776. 


SUPPLEMENTARY INFORMATION: 


Background 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts that emerge from the 
law are “informed compliance” and “shared responsibility.” 
These concepts are premised on the idea that in order to maximize 
voluntary compliance with Customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal 
obligations. Accordingly, the law imposes a greater obligation on 
Customs to provide the public with improved information concerning 
the trade community’s responsibilities and rights under the Customs 
and related laws. In addition, both the trade and Customs share re- 
sponsibility in carrying out import requirements. For example, un- 
der section 484 of the Tariff Act of 1930, as amended (19 U.S.C. 
§ 1484), the importer of record is responsible for using reasonable 
care to enter, classify and value imported merchandise, and provide 
any other information necessary to enable Customs to properly as- 
sess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. § 1625 
(c)(1)), as amended by section 623 of Title VI, this notice advises in- 
terested parties that Customs intends to revoke New York Ruling 
Letter (“NY”) F81413, dated January 5, 2000. In NY F81413, mer- 
chandise described as plastic identification badges were classified 
under subheading 7117.90.7500, HTSUS, which provides for imita- 
tion jewelry: other: other: valued over 20 cents per dozen pieces or 
parts: other: of plastics. NY F81413 is set forth as “Attachment A” to 
this document. It is now Customs position that the badges are classi- 
fied under subheading 3926.90.98, HTSUS, which provides for other 
articles of plastics, other, other. 

Although in this notice Customs is specifically referring to one rul- 
ing, this notice covers any rulings on similar merchandise that may 
exist but have not been specifically identified. Customs has under- 
taken reasonable efforts to search existing databases; no further rul- 
ings have been found. Any party who has received an interpretive 
ruling or decision (i.e., ruling letter, internal advice memorandum or 
decision or protest review decision) on the merchandise subject to 
this notice, other than the referenced ruling (see above), should ad- 
vise Customs during this notice period. 
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Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. § 1625(c)(2)), as amended by section 623 of Title VI, Customs 
intends to revoke any treatment previously accorded by Customs to 
substantially identical transactions. This treatment may, among 
other reasons, be the result of the importer’s reliance on a ruling is- 
sued to a third party, Customs personnel applying a ruling of a third 
party to importations of the same or similar merchandise, or the im- 
porter’s or Customs previous interpretation of the HTSUS or other 
relevant statutes. Any person involved in substantially identical 
transactions should advise Customs during this notice period. An 
importer’s failure to advise Customs of substantially identical trans- 
actions or of a specific ruling not identified in this notice, may raise 
issues of reasonable care on the part of the importer or his agents for 
importations of merchandise subsequent to this notice. 

Pursuant to 19 U.S.C. § 1625(c)(1), Customs intends to revoke NY 
F81413, and any other ruling not specifically identified, to reflect the 
proper rationale for classification of the merchandise pursuant to the 
analysis set forth in Proposed HQ 966569 (see “Attachment B” to this 
document). 

Additionally, pursuant to 19 U.S.C. § 1625(c)(2), Customs intends 
to revoke any treatment previously accorded by Customs to substan- 
tially identical transactions. Before taking this action, consideration 
will be given to any written comments timely received. 


Dated: February 18, 2004 


John Elkins for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


Attachments 
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[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
NY F81413 
January 5, 2000 
CLA-2-71:RR:NC:SP:233 F81413 
CATEGORY: Classification 
TARIFF NO.: 7117.90.7500 
Ms. LIisA THATCHER 
AVERY DENNISON 
19721 Jasmine Street 
Fontana, CA 92337 


RE: The tariff classification of identification badges. 


DEAR Ms. THATCHER: 

In your letter dated December 21, 1999 you requested a tariff clas- 
sification ruling. 

The submitted sample consists of identification badges in the fol- 
lowing styles: 


1. Part #77711 74520 is a badge made of a neck hanging plastic 
badge holder with heavyweight cardstock insert, 4” x 3” in size, 
valued over 20 cents per dozen pieces. 


2. Part #77711 74536 is a badge made of a plastic badge holder 
with a metal clip with heavyweight cardstock insert, 4” x 3” in 
size, valued over 20 cents per dozen pieces. 


3. Part #77711 74540 is a badge made of a plastic badge holder 
with a metal pin with heavyweight cardstock insert, 4” x 3” in 
size, valued over 20 cents per dozen pieces. 


The essential character of the above-described badges is the plastic 
holder. 

The applicable subheading for the identification badges will be 
7117.90.7500, Harmonized Tariff Schedule of the United States 
(HTS), which provides for imitation jewelry: other: other: valued 
over 20 cents per dozen pieces or parts: other: of plastics. 

This ruling is being issued under the provisions of Part 177 of the 
Customs Regulations (19 C.F.R. 177). 

A copy of the ruling or the control number indicated above should 
be provided with the entry documents filed at the time this mer- 
chandise is imported. If you have any questions regarding the rul- 
ing, contact National Import Specialist Lawrence Mushinske at 212- 
637-7061. 


ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 





CUSTOMS BULLETIN AND DECISIONS, VOL. 38, NO. 11, MARCH 10, 2004 


[ATTACHMENT B} 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966569 
CLA-2 RR:CR:GC 966569 AML 
CATEGORY: Classification 
TARIFF NO.: 3926.90.98 
Ms. LISA THATCHER 
AVERY DENNISON 
OFFICE PRODUCTS NORTH AMERICA 
50 Pointe Drive 
Brea, CA 92821 


RE: NY F81413 revoked; Plastic identification badges 


DEAR MS. THATCHER: 

This is in reference to your letter, dated May 19, 2003, to the National 
Commodity Specialist Division, New York, requesting reconsideration of 
New York Ruling Letter (“NY”) F81413, dated January 5, 2000, regarding 
the classification of several styles of plastic identification badges, under the 
Harmonized Tariff Schedule of the United States (“HTSUS”). Your letter and 
samples of the articles were forwarded to this office for reply. We have recon- 
sidered the classification determination made in NY F81413 and determined 
that it is incorrect. This letter sets forth the correct classification of the plas- 
tic identification badges. 


FACTS: 


The articles under consideration are plastic identification badges. They 
were described in NY F81413 as follows: 


1. Part #77711 74520 is a badge made of a neck hanging plastic badge 
holder with heavyweight cardstock insert, 4” x 3” in size, valued over 20 
cents per dozen pieces. 

2. Part #77711 74536 is a badge made of a plastic badge holder with a 
metal clip with heavyweight cardstock insert, 4” x 3” in size, valued over 
20 cents per dozen pieces. 

3. Part #77711 74540 is a badge made of a plastic badge holder with a 
metal pin with heavyweight cardstock insert, 4” x 3” in size, valued over 
20 cents per dozen pieces. 


After determining that “The essential character of the above-described 
badges is the plastic holder,” NY F81413 held that the articles were classi- 
fied under subheading 7117.90.75, HTSUS, which provides for imitation 
jewelry: other: other: valued over 20 cents per dozen pieces or parts: other: of 
plastics. 


ISSUE: 

Whether the subject merchandise is classifiable under heading 3926, 
HTSUS, which provides for other articles of plastics; or under heading 7117, 
HTSUS, which provides for imitation jewelry? 


LAW AND ANALYSIS: 
Merchandise is classifiable under the Harmonized Tariff Schedule of the 
United States (“HTSUS”) in accordance with the General Rules of Interpre- 
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tation (“GRIs”). GRI 1 states, in part, that for legal purposes, classification 
shall be determined according to the terms of the headings and any relative 
section or chapter notes, and provided the headings or notes do not require 
otherwise, according to the remaining GRIs, applied sequentially. The GRIs 
and the Additional U.S. Rules of Interpretation are part of the HTSUS and 
are to be considered statutory provisions of law. 

The HTSUS provisions under consideration are as follows: 


3926 Other articles of plastics and articles of other materials of 
headings 3901 to 3914: 


3926.90 Other: 
3926.90.98 Other. 


7117 Imitation jewelry: 
7117.90 Other: 
Other: 
Valued not over 20 cents per dozen pieces or parts: 
Other: 

7117.90.75 Of plastics. 

Subheading 3926.90.98, HTSUS, is a so-called “basket” provision within 
Chapter 39, in which classification “is appropriate only when there is no tar- 
iff category that covers the merchandise more specifically.” (Apex Universal, 
Inc., v. United States, 22 C.1.T. 465 (1998).) Further, the ENs to Chapter 39 
exclude “imitation jewellery of heading 7117” from classification therein. 
Therefore, we are first addressing the competing provision within Chapter 
71 that was determined to be appropriate for classification in NY F81413. 
Only if classification in heading 7117, HTSUS, is precluded will we address 
classification under heading 3926, HTSUS. 

The Harmonized Commodity Description and Coding System Explanatory 
Notes (“ENs”) constitute the official interpretation of the Harmonized Sys- 
tem. While not legally binding on the contracting parties, and therefore not 
dispositive, the ENs provide a commentary on the scope of each heading of 
the Harmonized System and are thus useful in ascertaining the classifica- 
tion of merchandise. Customs believes the ENs should always be consulted. 
See T.D. 89-80, published in the Federal Register August 23, 1989 (54 FR 
35127, 35128). 

Note 11 to Chapter 71 provides, in pertinent part, that “for the purposes of 
heading 7117, the expression “imitation jewellery” means articles of jewel- 
lery within the meaning of paragraph (a) of Note 9 above.” Note 9(a) pro- 
vides in pertinent part that: 


the expression “articles of jewellery” means: 


(a) Any small objects of personal adornment (gem-set or not) (for ex- 
ample, rings, bracelets, necklaces, brooches, earrings, watchchains, 
fobs, pendants, tiepins, cufflinks, dressstuds, religious or other medals 
and insignia)... 
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The ENs to heading 7117 provide, in pertinent part, that: 


For the purposes of this heading, the expression imitation jewel- 
lery, as defined in Note 11 to this Chapter, is restricted to small objects 
of personal adornment, such as those listed in paragraph (A) of the Ex- 
planatory Note to heading 7113, e.g., rings, bracelets (other than wrist- 
watch bracelets), necklaces, earrings, cufflinks, etc., but not including 
buttons and other articles of heading 96.06, or dress combs, hairslides 
or the like, and hairpins of heading 96.15 (bold emphasis in origi- 
nal)... 


No argument has been presented nor do we believe that the articles at is- 
sue are designed or intended to be articles of personal adornment. Rather, 
the articles are designed and used functionally—they are used and reused 
(by simply replacing the paper inserts) to display the name of the wearer at 
a convention, meeting or other function. That is, the paramount function of 
the articles is to temporarily display the name of the wearer on an article of 
clothing. 

We conclude, based upon consideration of the provisions of heading 7117, 
HTSUS, the Chapter Notes and the ENs thereto, that the articles are not 
classified under heading 7117, HTSUS. 

An article is to be classified according to its condition as imported. See, 
XTC Products, Inc. v. United States, 771 F.Supp. 401, 405 (1991). See also, 
United States v. Citroen, 223 U.S. 407 (1911). In their condition as imported, 
the plastic identification badges are articles of molded plastic. In accordance 
with GRI 1, the articles are classified under heading 3926, HTSUS, which 


provides for other articles of plastics. 

This conclusion comports in part with a prior ruling: in Headquarters Rul- 
ing Letter (“HQ”) 965072, dated September 19, 2001, we considered and re- 
jected classification under heading 7117, HTSUS, and classified a plastic 
sleeve suspended from a textile lanyard with a swivel hook (laminated to en- 
close the information to be displayed and designed for use at a specific, one- 
time event) under heading 6307, HTSUS. 


HOLDING: 

The plastic identification badges (style numbers 77711 74520, 77711 
74536 and 77711 74540) are classified under subheading 3926.90.98, 
HTSUS, which provides for other articles of plastics, other, other. 


EFFECT ON OTHER RULINGS: 
NY F81413 is REVOKED. 


MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 
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19 CFR PART 177 


PROPOSED REVOCATION OF RULING LETTER AND TREAT- 
MENT RELATING TO THE TARIFF CLASSIFICATION OF RA- 
DAR APPARATUS THAT MEASURES LIQUID LEVELS 


AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 


ACTION: Notice of proposed revocation of ruling letter and treat- 
ment relating to the tariff classification of radar apparatus that 
measures liquid levels. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)), as amended by section 623 of Title VI 
(Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-182, 107 Stat. 2057), this no- 
tice advises interested parties that Customs is proposing to revoke a 
ruling pertaining to the tariff classification of radar apparatus that 
measures liquid levels under the Harmonized Tariff Schedule of the 
United States (“HTSUS”). Similarly, Customs is proposing to revoke 
any treatment previously accorded by Customs to substantially iden- 
tical transactions. Customs invites comments on the correctness of 
the proposed action. 


DATE: Comments must be received on or before April 9, 2004. 


ADDRESS: Written comments are to be addressed to the U.S. Bu- 
reau of Customs and Border Protection, Office of Regulations & Rul- 
ings, Attention: Regulations Branch, 1300 Pennsylvania Avenue 
N.W., Washington, D.C. 20229. Submitted comments may be in- 
spected at the offices of U.S. Customs and Border Protection, 799 9th 
Street, NW, Washington, D.C. during regular business hours. Ar- 
rangements to inspect submitted comments should be made in ad- 
vance by calling Joseph Clark at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Deborah Stern, Gen- 
eral Classification Branch (202) 572—8785. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are informed compliance and shared responsibility. 
These concepts are premised on the idea that in order to maximize 
voluntary compliance with Customs laws and regulations, the trade 
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community needs to be clearly and completely informed of its legal 
obligations. Accordingly, the law imposes a greater obligation on 
Customs to provide the public with improved information concerning 
the trade community’s responsibilities and rights under the Customs 
and related laws. In addition, both the trade and Customs share re- 
sponsibility in carrying out import requirements. For example, un- 
der section 484 of the Tariff Act of 1930, as amended (19 U.S.C. 
1484), the importer of record is responsible for using reasonable care 
to enter, classify and value imported merchandise, and provide any 
other information necessary to enable Customs to properly assess 
duties, collect accurate statistics and determine whether any other 
applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)), this notice advises interested parties that Cus- 
toms intends to revoke a ruling letter pertaining to the tariff classifi- 
cation of radar apparatus that measures liquid levels. Although in 
this notice Customs is specifically referring to one ruling (NY 
873105), this notice covers any rulings on this merchandise which 
may exist but have not been specifically identified. Customs has un- 
dertaken reasonable efforts to search existing databases for rulings 
in addition to the one identified. No additional rulings have been 
found. Any party who has received an interpretive ruling or decision 
(i.e., ruling letter, internal advice memorandum or decision or pro- 
test review decision) on the merchandise subject to this notice 
should advise Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)(2)), Customs intends to revoke any 
treatment previously accorded by Customs to substantially identical 
transactions. This treatment may, among other reasons, be the re- 
sult of the importer’s reliance on a ruling issued to a third party, 
Customs personnel applying a ruling of a third party to importations 
of the same or similar merchandise, or to the importer’s or Customs 
previous interpretation of the HTSUS. Any person involved in sub- 
stantially identical transactions should advise Customs during this 
notice period. An importer’s failure to advise Customs of substan- 
tially identical transactions or of a specific ruling not identified in 
this notice may raise issues of reasonable care on the part of the im- 
porter or its agents for importations of merchandise subsequent to 
the effective date of the final notice of the proposed action. 

In NY 873105, dated May 1, 1992 (Attachment A), Customs classi- 
fied a depth and level gauging unit that measured levels of liquid us- 
ing electromagnetic radar waves in subheading 9026.10.60, HTSUS, 
which provides in part for instruments and apparatus for measuring 
or checking the flow, level, pressure or other variable of liquids or 
gases. However, Note 1(h) to Chapter 90, HTSUS, excludes radar ap- 
paratus of heading 8526, HTSUS, from classification within the 
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chapter. As the depth and level gauging unit utilizes radar for mea- 
surement, it is radar apparatus, and thus excluded from Chapter 90, 
HTSUS. 

Therefore, it is now Customs position that the depth and level 
gauging unit, which measures liquid levels using radar, is classified 
in subheading 8526.10.00, which provides for” “Radar apparatus, ra- 
dio navigational aid apparatus and radio remote control apparatus: 
Radar apparatus.” 

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to revoke NY 
873105, and any other ruling not specifically identified, to reflect the 
proper classification of the subject merchandise or substantially 
similar merchandise, pursuant to the analysis set forth in HQ 
966930 (Attachment B). Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs intends to revoke any treatment previously ac- 
corded by Customs to substantially identical merchandise. Before 
taking this action, we will give consideration to any written com- 
ments timely received. 


Dated: February 18, 2004 


John Elkins for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


Attachments 
(ae RRR ier 
[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
NY 873105 
MAY 1, 1992 
CLA-—2-90:S:N:N1:102 873105 
CATEGORY: Classification 
TARIFF NO.: 9026.10.6000 
MR. MICHAEL B. SPERANZA 
B.E. SPERANZA INC. 
9013 Indianapolis Blvd. 
Highland, IN 46322 


RE: The tariff classification of a liquid level measuring system from Sweden 


DEAR MR. SPERANZA: 

In your letter dated April 2, 1992 you requested a tariff classification rul- 
ing. The system in question is the DDS non contacting depth and level gaug- 
ing unit. It utilizes electromagnetic radar waves to measure the level of liq- 
uids in containers. The literature submitted depicts the principal use as 
being in the metallurgical fields, notably in such areas as liquid steel level 
in a blast furnace or liquid iron level in a transport ladle. The system works 
by bouncing radar waves off of the liquid surface and calculating the elapsed 
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time from point of transmission to point of reception. The system can per- 
form 6 measurements per second over a level range of from .5 meters to 28 
meters. The results of these measurements are calculated by a digital cen- 
tral processing unit. 

The applicable subheading for the non contacting depth and level gauging 
system will be 9026.10.6000, Harmonized Tariff Schedule of the United 
States (HTS), which provides for instruments and apparatus for measuring 
or checking the flow or level of liquids, other, other. The rate of duty will be 
4.7 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Cus- 
toms Regulations (19 C.F.R. 177). 

A copy of this ruling letter should be attached to the entry documents filed 
at the time this merchandise is imported. If the documents have been filed 
without a copy, this ruling should be brought to the attention of the Customs 
officer handling the transaction. 


JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


Sm 
[ATTACHMENT B] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966930 
CLA-2 RR: CR: GC 966930 DBS 
CATEGORY: Classification 
TARIFF NO.: 8526.10.00 
MR. MICHAEL B. SPERANZA 
B.E. SPERANZA INC. 
9013 Indianapolis Blvd. 
Highland, IN 46322 
RE: Revocation of NY 873105; Radar apparatus 


DEAR MR. SPERANZA: 

On May 1, 1992, the Area Director of Customs New York Seaport issued to 
you New York Ruling Letter (NY) 873105, classifying a depth and level 
gauging unit for measuring liquids in subheading 9026.10.60, Harmonized 
Tariff Schedule of the United States (HTSUS). We have reviewed this ruling 
and found it to be incorrect. This ruling sets forth the correct classification. 
FACTS: 

The following facts were set forth in NY 873105: 


The system in question is the DDS non-contacting depth and level gaug- 
ing unit. It utilizes electromagnetic radar waves to measure the level of 
liquids in containers. The literature submitted depicts the principal use 
as being in the metallurgical fields, notably in such areas as liquid steel 
level in a blast furnace or liquid iron level in a transport ladle. The sys- 
tem works by bouncing radar waves off of the liquid surface and calcu- 
lating the elapsed time from point of transmission to point of reception. 
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The system can perform 6 measurements per second over a level range 
of from .5 meters to 28 meters. The results of these measurements are 
calculated by a digital central processing unit. 


ISSUE: 

Whether apparatus that measures liquid levels by using radar is classi- 
fied in heading 9026, HTSUS, as apparatus for measuring and checking lev- 
els of liquids or in heading 8526, HTSUS, as radar apparatus. 


LAW AND ANALYSIS: 

Classification under the HTSUS is made in accordance with the General 
Rules of Interpretation (GRIs). GRI 1 provides that the classification of 
goods shall be determined according to the terms of the headings of the tar- 
iff schedule and any relative Section or Chapter Notes. In the event that the 
goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRIs may then be 
applied. 

In understanding the language of the HTSUS, the Harmonized Commod- 
ity Description and Coding System Explanatory Notes (ENs) may be uti- 
lized. ENs, though not dispositive or legally binding, provide commentary on 
the scope of each heading of the HTSUS, and are the official interpretation 
of the Harmonized System at the international level. Customs believes the 
ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 
(August 23, 1989). 

The HTSUS provisions under consideration are as follows: 


8526 Radar apparatus, radio navigational aid apparatus and ra- 
dio remote control apparatus: 


8526.10.00 Radar apparatus 


9026 Instruments and apparatus for measuring or checking the 
flow, level, pressure or other variable of liquids or gases (for 
example, flow meters, level gauges, manometers, heat 
meters), excluding instruments and apparatus of heading 
9014, 9015, 9028 or 9032; parts and accessories thereof: 


9026.10 For measuring or checking the flow or level of liquids: 
Other: 
9026.10.60 Other 


Section XVI, Note 1(m), HTSUS, excludes articles of Chapter 90, HTSUS, 
from classification in Chapters 84 and 85, HTSUS. Therefore, we must first 
determine whether the instant apparatus is classified within Chapter 90, 
HTSUS. Note 1(h) to Chapter 90 excludes, in pertinent part, radar appara- 
tus of heading 8526, HTSUS. 

The term “radar apparatus” is not specifically defined in the HTSUS. Tar- 
iff terms are construed in accordance with their common and commercial 
meaning. See Nippon Kogasku (USA), Inc. v. United States, 69 CCPA 89, 673 
F.2d 380 (1982). Common and commercial meaning may be determined by 
consulting dictionaries, lexicons, scientific authorities and other reliable 
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sources. See C.J. Tower & Sons v. United States, 69 CCPA 128, 673 F.2d 
1268 (1982). McGraw-Hill Encyclopedia of Science & Technology (1995) pro- 
vides in pertinent part, as follows: 





Radar operates by transmitting electromagnetic energy into the sur- 
roundings and detecting energy reflected by objects. If a narrow beam of 
this energy is transmitted by the directive antenna, the direction from 
which reflections come and hence the bearing of the object may be esti- 
mated. The distance to the reflecting object is estimated by measuring 
the period between the transmission of the radar pulse and reception of 
the echo... Many different kinds of radar have been developed for a 
wide range of purposes, but they all use electromagnetic radiation (ra- 
dio waves) to detect and measure certain characteristics of objects (or 
targets) in their vicinity. 
In addition, according to the ENs, radar height measuring apparatus (radio 
altimeters) is among the goods included in heading 8526, HTSUS. There- 
fore, articles that measure height or other characteristics by using radar 
waves, as described above, are included within the scope of radar apparatus 
of heading 8526, HTSUS. 

The DDS non-contacting depth and level gauging unit measured liquid 
levels by radar waves. By virtue of the explanation of radar above, as well as 
the specific inclusion of height measurement in the ENs to heading 8526, 
HTSUS, it is evident that the measurement of liquid levels is clearly within 
the scope of the term radar apparatus. Therefore, it is excluded from classifi- 
cation within Chapter 90, HTSUS. For the same reasons, it is classified in 
heading 8526, HTSUS. Accordingly, we find NY 873105 to be in error. 


HOLDING: 

The DDS non-contacting depth and level gauging unit is classified in sub- 
heading 8526.10.00, HTSUS, which provides for “Radar apparatus, radio 
navigational aid apparatus and radio remote control apparatus: Radar ap- 
paratus.” 

EFFECT ON OTHER RULINGS: 
NY 873105, dated May 1, 1992, is hereby REVOKED. 


MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


(SRI amen 


PROPOSED MODIFICATION AND REVOCATION OF RUL- 
ING LETTERS AND REVOCATION OF TREATMENT RE- 
LATING TO THE TARIFF CLASSIFICATION OF TEXTILE 
TOOL HOLDERS 


AGENCY: Bureau of Customs & Border Protection; Department of 
Homeland Security. 


ACTION: Notice of proposed modification and revocation of tariff 
classification ruling letters and revocation of treatment relating to 
textile tool holders. 
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SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103—182,107 Stat. 2057), this notice advises 
interested parties that Customs & Border Protection (CBP) intends 
to modify one ruling letter and revoke two ruling letters relating to 
the tariff classification, under the Harmonized Tariff Schedule of the 
United States (HTSUS), of textile tool holders. Similarly, CBP pro- 
poses to revoke any treatment previously accorded by it to substan- 
tially identical merchandise. Comments are invited on the correct- 
ness of the intended actions. 


DATE: Comments must be received on or before April 9, 2004. 


ADDRESS: Written comments are to be addressed to Customs & 
Border Protection, Office of Regulations and Rulings, Attention: 
Regulations Branch, 1300 Pennsylvania Avenue, N.W., Washington, 
D.C. 20229. Submitted comments may be inspected at Customs & 
Border Protection, 799 9th Street, N.W., Washington, D.C., during 
regular business hours. Arrangements to inspect submitted com- 
ments should be made in advance by calling Mr. Joseph Clark at 
(202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Rebecca Hollaway, 
Textiles Branch, at (202) 572-8814. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” 
These concepts are premised on the idea that in order to maximize 
voluntary compliance with Customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal 
obligations. Accordingly, the law imposes a greater obligation on 
CBP to provide the public with improved information concerning the 
trade community’s responsibilities and rights under the Customs 
and related laws. In addition, both the trade and CBP share respon- 
sibility in carrying out import requirements. For example, under sec- 
tion 484 of the Tariff Act of 1930, as amended (19 U.S.C. 1484), the 
importer of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and to provide any other 
information necessary to enable CBP to properly assess duties, col- 
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lect accurate statistics and determine whether any other applicable 
legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that CBP intends to modify one ruling letter and 
revoke two ruling letters relating to the tariff classification of textile 
tool holders. Although in this notice CBP is specifically referring to 
the modification of New York Ruling Letter (NY) G85500, dated 
January 4, 2001 (attachment A), and the revocation of NY J80360, 
dated February 5, 2003, and NY J81807, dated March 6, 2003 (at- 
tachments B and C), this notice covers any rulings on this merchan- 
dise which may exist but have not been specifically identified. CBP 
has undertaken reasonable efforts to search existing databases for 
rulings in addition to the ones identified. No further rulings have 
been found. Any party who has received an interpretive ruling or de- 
cision (i.e., ruling letter, internal advice memorandum or decision or 
protest review decision) on the merchandise subject to this notice, 
should advise CBP during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625 (c)(2)), as amended by section 623 of Title VI, CBP in- 
tends to revoke any treatment previously accorded by CBP to sub- 
stantially identical merchandise. This treatment may, among other 
reasons, be the result of the importer’s reliance on a ruling issued to 
a third party, CBP personnel applying a ruling of a third party to im- 
portations of the same or similar merchandise, or the importer’s or 
CBP’s previous interpretation of the HTSUS. Any person involved 
with substantially identical merchandise should advise CBP during 
this notice period. An importer’s failure to advise CBP of substan- 
tially identical merchandise or of a specific ruling not identified in 
this notice, may raise issues of reasonable care on the part of the im- 
porter or its agents for importations of merchandise subsequent to 
the effective date of the final decision on this notice. 

In NY G85500, NY J80360 and NY J81807, CPB erroneously clas- 
sified various textile tool holders under heading 6307, HTSUS, as 
other made up articles. However, based on an earlier decision of the 
Court of International Trade, Rooster Products, Inc. v. United States, 
decided June 1, 2000, Slip Op. 2000-60 (Ct. Int’l Trade), these items 
are ejusdem generis with tool bags and are properly classified in 
heading 4202, HTSUS. 

Pursuant to 19 U.S.C. 1625(c)(1), CBP intends to modify NY 
G85500 and to revoke NY J803601 and NY J81807, and to revoke 
any ruling not specifically identified that is contrary to the determi- 
nation set forth in this notice to reflect the proper classification of 
the merchandise pursuant to the analysis set forth in proposed HQ 
966830, HQ 966907 and HQ 966908 (attachments D, E and F). Addi- 
tionally, pursuant to 19 U.S.C. 1625(c)(2), CBP intends to revoke any 
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treatment previously accorded by CBP to substantially identical 
transactions that are contrary to the determination set forth in this 
notice. 

Before taking this action, consideration will be given to any writ- 
ten comments timely received. 


DATED: February 23, 2004 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


Attachments 
(ca NIRA RA sem 
[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
NY G85500 
January 4, 2001 
LA-2—42:RR:NC:341:G85500 
CATEGORY: Classification 
TARIFF NO.: 4202.92.9060; 4202.92.9026; 6307.90.9989 
MR. JAMES C. TUTTLE 
LAW OFFICES OF JAMES C. TUTTLE 
82 Wall Street, Suite 1105 
New York, NY 10005 


RE: The tariff classification of tote bag, holsters, and a bucket organizer 
from China. 


DEAR MR. TUTTLE: 

In your letter dated December 15th, 2000, on behalf of Arden Companies, 
you requested a classification ruling. 

The samples submitted with your request are identified as “Garden Tote; 
#G20001, “Garden Pouch”; #G40301, “Garden Tool Belt”; #G40251, and “Tool 
Caddy” (a style number was not submitted). 

The tool caddy is commonly known as a bucket organizer or “bucket pock- 
ets”. It is designed to be placed over a bucket to organize tools. The exterior 
surface consists of a fabric backed embossed compact plastic sheeting. There 
are eight pockets of textile mesh material that cover the width of the orga- 
nizer. 

Style G20001 is a bag fitted to contain tools. It has double handles, a large 
center compartment with bottom stiffener and 6 vinyl pockets and 8 exterior 
textile mesh pockets. The bag body is of fabric backed embossed compact 
plastic sheeting. The exterior surface of the bag consists of the plastic sheet- 
ing and the textile mesh material neither of which imparts the essential 
character of the bag. Classification of the bag will be according to General 
Rule of Interpretation 3(c). 

Style G40301 is a tool holder similar to a holster. It is worn on a belt and 
has two exterior pockets of mesh man-made textile materials. The base is of 
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a fabric backed embossed compact plastic sheeting of which the plastic 
sheeting forms the exterior surface. The exterior man-made textile mesh im- 
parts the essential character. 

Style G40251 is a tool belt with a permanently attached holder. The 
holder has three pockets of mesh man-made textile materials. The base is of 
a fabric backed embossed compact plastic sheeting of which the plastic 
sheeting forms the exterior surface. 

The applicable subheading for #G20001 will be 4202.92.9060, Harmonized 
Tariff Schedule of the United States (HTS), which provides for trunks, suit- 
cases, vanity cases ... other. The duty rate will be 18.6% ad valorem in the 
year 2000 and 18.3% ad valorem in the year 2001. 

The applicable subheading for #G40301 will be 4202.92.9026, Harmonized 
Tariff Schedule of the United States (HTS), which provides for trunks, suit- 
cases, vanity cases ... of man-made fibers. The duty rate will be 18.6% ad 
valorem in the year 2000 and 18.3% ad valorem in the year 2001. 

The applicable subheading for #G40251 and “tool caddy” will be 
6307.90.9989, Harmonized Tariff Schedule of the United States (HTS), 
which provides for other made up articles, including dress patterns... 
other. The duty rate will be 7% ad valorem in the year 2000 and 7% ad valo- 
rem in the year 2001. 

Items classifiable under HTS subheading 4202.92.9026 fall within textile 
category designation 670. Based upon international textile trade agree- 
ments products of China are subject to quota and the requirement of a visa. 

The designated textile and apparel categories and their quota and visa 
status are the result of international agreements that are subject to fre- 
quent renegotiations and changes. To obtain the most current information, 
we suggest that you check, close to the time of shipment, the U.S. Customs 
Service Textile Status Report, an internal issuance of the U.S. Customs Ser- 
vice, which is available at the Customs Web site at www.customs.gov. In ad- 
dition, the designated textile and apparel categories may be subdivided into 
parts. If so, visa and quota requirements applicable to the subject merchan- 
dise may be affected and should also be verified at the time of shipment. 

This ruling is being issued under the provisions of Part 177 of the Cus- 
toms Regulations (19 C.F.R. 177). 

A copy of the ruling or the control number indicated above should be pro- 
vided with the entry documents filed at the time this merchandise is im- 
ported. If you have any questions regarding the ruling, contact National Im- 
port Specialist Kevin Gorman at 212-637-7091. 


ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 
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[ATTACHMENT B} 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
NY J80360 
February 5, 2003 
CLA-2-63:RR:NC:TA:351 J80360 
CATEGORY: Classification 
TARIFF NO.: 6307.90.9889 
Ms. DANA L. BOUNDS 
UPS FREIGHT SERVICES, INC. 
1600 Genessee, Suite 450 
Kansas City, MO 64102 
RE: The tariff classification of “Bucket Organizer” from China. 
DEAR MS. BOUNDs: 

In your letter dated January 17,2003, on behalf of Midwest Quality Glove, 
Inc., you requested a tariff classification ruling. The sample is being re- 
turned as requested. 

The sample submitted is a “Bucket Organizer,” style number 56. It is 
made of 100 percent polyester woven textile fabric that has been visibly 
coated on one side with polyvinyl plastic. It is designed to fit inside and 
around the outside of a 5-gallon bucket. It features 10 outside pockets, 4 in- 
side pockets. It has corner textile straps with a metal snap fastener to se- 
cure it to the bucket. 

The applicable subheading for the “Bucket Organizer” will be 
6307.90.9889, Harmonized Tariff Schedule of the United States (HTS), 
which provides for other made up articles . . . Other. The rate of duty will be 
7 percent ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Cus- 
toms Regulations (19 C.F.R. 177). 

A copy of the ruling or the control number indicated above should be pro- 
vided with the entry documents filed at the time this merchandise is im- 
ported. If you have any questions regarding the ruling, contact National Im- 
port Specialist Mitchel Bayer at 646-733-3102. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 
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[ATTACHMENT C] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
NY J81807 
March 6, 2003 
CLA-2-63:RR:NC:TA:351 J81807 
CATEGORY: Classification 
TARIFF NO.: 6307.90.9889 
Ms. LINDA LEE 
FISKARS BRANDS, INC. 
2537 Daniels Street 
Madison, WI 53718 


RE: The tariff classification of a garden bucket tool caddy from China. 


DEAR MS. LEE: 

In your letter dated February 5, 2003 you requested a tariff classification 
ruling. The sample is being returned as requested. 

The sample submitted is a garden bucket tool caddy made of woven textile 
fabric. It is designed to fit around the outside of a 5-gallon bucket. It fea- 
tures open pockets that cover the width of the caddy. It also has a compart- 
ment to store packages of seeds. A corner strap with hook and loop fastener 
secures it to the bucket. 

The applicable subheading for the garden bucket tool caddy will be 
6307.90.9889, Harmonized Tariff Schedule of the United States (HTS), 
which provides for other made up articles . .. Other. The rate of duty will be 
7 percent ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Cus- 
toms Regulations (19 C.F.R. 177). 

A copy of the ruling or the control number indicated above should be pro- 
vided with the entry documents filed at the time this merchandise is im- 
ported. If you have any questions regarding the ruling, contact National Im- 
port Specialist Mitchel Bayer at 646-733-3102. 


ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 
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[ATTACHMENT D] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966830 
CLA-2 RR:CR:TE 966830 RH 
CATEGORY: Classification 
TARIFF NO.: 4202.92.9026 
MR. MICHAEL GUNTER 
UPS Supply CHAIN SOLUTIONS 
1600 Genessee, Suite 450 
Kansas City, MO 64102 


RE: Proposed Revocation of NY J80360; Tool Bucket Organizer; Heading 
4202; Rooster Products, Inc. v. United States, decided June 1, 2000, 
Slip. Op. 2000-60 (Ct. Int'l Trade) 


DEAR MR. GUNTER: 

This is in reply to your letter of October 28, 2003, on behalf of Midwest 
Quality Glove, Inc., requesting reconsideration of New York Ruling Letter 
(NY) J89587, dated October 17, 2003. 

In NY J89587, Customs (now Customs and Border Protection (CBP)) clas- 
sified a tool bucket organizer under subheading 4202.92.9026 of the Harmo- 
nized Tariff Schedule of the United States (HTSUS). Several months later, 
in NY J80360, dated February 5, 2003, CBP issued another ruling to your 
client that classified a similar tool bucket organizer under subheading 
6307.90.9889, HTSUS. 

For the reasons set forth below, tool holders are classifiable under heading 
4202, HTSUS. Accordingly, NY J80360 is the incorrect ruling. 


FACTS: 
A description of the tool bucket organizer in NY J80360 reads as follows: 


The sample submitted is a “Bucket Organizer,” style number 56. It is 
made of 100 percent polyester woven textile fabric that has been visibly 
coated on one side [the inner surface] with polyvinyl plastic. It is de- 
signed to fit inside and around the outside of a 5-gallon bucket. It fea- 
tures 10 outside pockets, [and] 4 inside pockets. It has corner textile 
straps with a metal snap fastener to secure it to the bucket. 


ISSUE: 

Is the tool bucket organizer classified in heading heading 4202, HTSUS, 
as a “tool bag” or “similar container”, or in heading 6307 HTSUS, as an 
“other made up article”? 


LAW AND ANALYSIS: 

Classification under the HTSUS is made in accordance with the General 
Rules of Interpretation (GRI). GRI 1 provides that the classification of goods 
shall be determined according to the terms of the headings of the tariff 
schedule and any relative Section or Chapter Notes. In the event that the 
goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRI may then be 
applied. 
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Heading 4202, HTSUS, reads in its entirety: 


Trunks, suitcases, vanity cases, attache cases, briefcases, school satch- 
els, spectacle cases, binocular cases, camera cases, musical instrument 
cases, gun cases, holsters and similar containers; traveling bags, toi- 
letry bags, knapsacks and backpacks, handbags, shopping bags, wallets, 
purses, map cases, cigarette cases, tobacco pouches, tool bags, sports 
bags, bottle cases, jewelry boxes, powder cases, cutlery cases and simi- 
lar containers, of leather or of composition leather, of plastic sheeting, or 
textile materials, of vulcanized fiber or of paperboard, or wholly or 
mainly covered with such materials or with paper. (Emphasis added). 


Ruling on Cross Motions for Summary Judgement, the court in Rooster 
Products, Inc. v. United States, decided June 1, 2000, Slip. Op. 2000-60 (Ct. 
Int'l Trade), held that CBP properly classified a tool holder under heading 
4202, as a form of a tool bag, or alternatively, as a similar container, and 
provided clear guidance for interpreting the term “tool bag” in heading 4202. 

The tool holder in the Rooster Products case had two large flared pockets, 
a couple of smaller pockets, and two loops. The pockets were designed to 
hold smaller tools as well as nails, bolts, and similar small items. The loops 
were designed for larger tools to hang from, such as a hammer or a pair of 
pliers. When the tool holder was used in its intended manner it was worn 
like an apron around the individual’s waist conforming to the contours of the 
individual’s body. 

The court rejected Plaintiffs argument that since the tool holder was not 
specifically named in the heading, it was not classifiable under heading 
4202, HTSUS, and pointed out that an eo nomine provision without terms of 
limitation includes all forms of the article in the absence of a contrary legis- 
lative intent. The court further found that the Plaintiff did not overcome the 
presumption that both the common and commercial meaning of a tariff term 
are the same. Thus, using various lexicographic sources, the court deter- 
mined that the defining characteristics of a “bag” are that it must be a con- 
tainer of flexible material with an opening at the top, and that it does not 
have to close or be capable of closing. 

After examining the tool holder, the court concluded that it possessed all 
the characteristics of a tool bag and that it was, therefore, classifiable eo 
nomine as a form of tool bag under heading 4202, HTSUS. Additionally, the 
court found that the tool holder possessed the essential characteristics or 
purposes uniting the listed exemplars and did not have a more specific pri- 
mary purpose that was inconsistent with the listed exemplars, i.e., storage, 
protection, organization and carriage. The court determined that the tool 
holder protects and stores items while it is in use by “preventing its contents 
from faliing to the ground” and by “holding its contents while work is per- 
formed.” Thus, the court said that even if the tool holder were not classifi- 
able eo nomine as a form of tool bag, it was still correctly classified through 
the application of ejusdem generis as a similar container. 

In light of the court’s rationale in Rooster Products, it is clear that the 
scope of heading 4202 is broad enough to encompass all forms of tool bags, 
including the tool bucket organizer at issue. The tool organizer’s function is 
to store and protect items while in use, preventing its contents from falling 
to the ground, and holding its contents while work is performed. Accord- 
ingly, the tool bucket organizer is correctly classified under heading 4202, 
HTSUS. 
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HOLDING: 

NY J80360 is REVOKED. The tool bucket organizer is correctly classified 
under subheading 4202.92.9026, HTSUS, which provides for “Trunks, suit- 
cases, vanity cases, attaches cases briefcases ... holsters and similar con- 
tainers; traveling bags... tool bags... and similar containers ...: Other: 
With outer surface of sheeting of plastic or of textile materials: Other: Other: 
With outer surface of textile materials: Other: Of man-made fibers.” It is du- 
tiable at the general column one rate at 17.6 percent ad valorem, and the 
textile category is 670. 

There are no applicable quota/visa requirements for members of World 
Trade Organization (WTO) member countries. The textile category number 
above applies to merchandise produced in non-WTO member-countries. 

The designated textile and apparel category may be subdivided into parts. 
If so, the visa and quota requirements applicable to the subject merchandise 
may be affected. Since part categories are the result of international bi- 
lateral agreements which are subject to frequent renegotiations and 
changes, to obtain the most current information available we suggest your 
client check, close to the time of shipment, the Textile Status Report for Ab- 
solute Quotas, available on the CBP website at www. cbp.gov. 

Due to the changeable nature of the statistical annotation (the ninth and 
tenth digits of the classification) and the restraint (quota/visa) categories, 
your client should contact the local CBP office prior to importation of this 
merchandise to determine the current status of any import restraints or re- 
quirements. 


MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


(a ARR 
[ATTACHMENT E] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966907 
CLA-—2 RR:CR:TE 966907 RH 
CATEGORY: Classification 
TARIFF NO.: 4202.92.9026 
MR. JAMES C. TUTTLE 
LAW OFFICES OF JAMES C. TUTTLE 
82 Wall Street, Suite 1105 
New York, NY 10005 


RE: Proposed Modification of NY G85500; Tool Caddy; Tool Organizer; Head- 
ing 4202; Rooster Products, Inc. v. United States, decided June 1, 2000, 
Slip. Op. 2000-60 (Ct. Intl Trade) 


DEAR MR. TUTTLE: 

On January 4, 2001, Customs (now Customs and Border Protection 
(CBP)), issued New York Ruling Letter (NY) G85500 to you on behalf of your 
client, Arden Companies. In that ruling, CBP classified a tool caddy (a style 
number was not submitted) commonly known as a bucket organizer or 
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“bucket pockets” under heading 6307 of the Harmonized Tariff Schedule of 
the United States (HTSUS), as an other made up article. We also classified 
two other textile tool holders (style G20001 and style G40301) under head- 
ing 4202, HTSUS, and a textile belt with permanently attached holster 
(style G40251) under heading 6307, HTSUS. 

For the reasons set forth below, we find that the tool bucket organizer is 
classifiable under heading 4202, HTSUS. Accordingly, NY G85500 is modi- 
fied to reflect that change. 


FACTS: 
A description of the tool holder at issue in this ruling was described in NY 
G85500 as follows: 


The tool caddy is commonly known as a bucket organizer or “bucket 
pockets”. It is designed to be placed over a bucket to organize tools. The 
exterior surface consists of a fabric backed embossed compact plastic 
sheeting. There are eight pockets of textile mesh material that cover the 
width of the organizer. 


ISSUE: 

Is the tool bucket organizer classified in heading 4202, HTSUS, as a “tool 
bag” or “similar container”, or in heading 6307 HTSUS, as an “other made 
up article”? 


LAW AND ANALYSIS: 
Classification under the HTSUS is made in accordance with the General 
Rules of Interpretation (GRI). GRI 1 provides that the classification of goods 


shall be determined according to the terms of the headings of the tariff 
schedule and any relative Section or Chapter Notes. In the event that the 
goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRI may then be 
applied. 

Heading 4202, HTSUS, reads in its entirety: 


Trunks, suitcases, vanity cases, attache cases, briefcases, school satch- 
els, spectacle cases, binocular cases, camera cases, musical instrument 
cases, gun cases, holsters and similar containers; traveling bags, toi- 
letry bags, knapsacks and backpacks, handbags, shopping bags, wallets, 
purses, map cases, cigarette cases, tobacco pouches, tool bags, sports 
bags, bottle cases, jewelry boxes, powder cases, cutlery cases and simi- 
lar containers, of leather or of composition leather, of plastic sheeting, or 
textile materials, of vulcanized fiber or of paperboard, or wholly or 
mainly covered with such materials or with paper. (Emphasis added). 


Ruling on Cross Motions for Summary Judgement, the court in Rooster 
Products, Inc. v. United States, decided June 1, 2000, Slip. Op. 2000-60 (Ct. 
Int'l Trade), held that CBP properly classified a tool holder under heading 
4202, as a form of a tool bag, or alternatively, as a similar container, and 
provided clear guidance for interpreting the term “tool bag” in heading 4202. 

The tool holder in the Rooster Products case had two large flared pockets, 
a couple of smaller pockets, and two loops. The pockets were designed to 
hold smaller tools as well as nails, bolts, and similar small items. The loops 
were designed for larger tools to hang from, such as a hammer or a pair of 
pliers. When the tool holder was used in its intended manner it was worn 
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like an apron around the individual’s waist conforming to the contours of the 
individual’s body. 

The court rejected Plaintiffs argument that since the tool holder was not 
specifically named in the heading, it was not classifiable under heading 
4202, HTSUS, and pointed out that an eo nomine provision without terms of 
limitation includes all forms of the article in the absence of a contrary legis- 
lative intent. The court further found that the Plaintiff did not overcome the 
presumption that both the common and commercial meaning of a tariff term 
are the same. Thus, using various lexicographic sources, the court deter- 
mined that the defining characteristics of a “bag” are that it must be a con- 
tainer of flexible material with an opening at the top, and that it does not 
have to close or be capable of closing. 

After examining the tool holder, the court concluded that it possessed all 
the characteristics of a tool bag and that it was, therefore, classifiable eo 
nomine as a form of tool bag under heading 4202, HTSUS. Additionally, the 
court found that the tool holder possessed the essential characteristics or 
purposes uniting the listed exemplars and did not have a more specific pri- 
mary purpose that was inconsistent with the listed exemplars, i.e., storage, 
protection, organization and carriage. The court determined that the tool 
holder protects and stores items while it is in use by “preventing its contents 
from falling to the ground” and by “holding its contents while work is per- 
formed.” Thus, the court said that even if the tool holder were not classifi- 
able eo nomine as a form of tool bag, it was still correctly classified through 
the application of ejusdem generis as a similar container. 

In light of the court’s rationale in Rooster Products, it is clear that the 


scope of heading 4202 is broad enough to encompass all forms of tool bags, 
including the tool bucket organizer at issue. The tool organizer’s function is 
to store and protect items while in use, preventing its contents from falling 
to the ground, and holding its contents while work is performed. Accord- 
ingly, it is correctly classified under heading 4202, HTSUS. 


HOLDING: 

NY G85500 is MODIFIED. The tool bucket organizer is correctly classified 
under subheading 4202.92.9026, HTSUS, which provides for “Trunks, suit- 
cases, vanity cases, attaches cases briefcases ... holsters and similar con- 
tainers; traveling bags... tool bags...and similar containers ...: Other: 
With outer surface of sheeting of plastic or of textile materials: Other: Other: 
With outer surface of textile materials: Other: Of man-made fibers.” It is du- 
tiable at the general column one rate at 17.6 percent ad valorem, and the 
textile category is 670. 

There are no applicable quota/visa requirements for members of World 
Trade Organization (WTO) member countries. The textile category number 
above applies to merchandise produced in non-WTO member-countries. 

The designated textile and apparel category may be subdivided into parts. 
If so, the visa and quota requirements applicable to the subject merchandise 
may be affected. Since part categories are the result of international bi- 
lateral agreements which are subject to frequent renegotiations and 
changes, to obtain the most current information available we suggest your 
client check, close to the time of shipment, the Textile Status Report for Ab- 
solute Quotas, available on the CBP website at www. cbp.gov. 

Due to the changeable nature of the statistical annotation (the ninth and 
tenth digits of the classification) and the restraint (quota/visa) categories, 
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your client should contact the local CBP office prior to importation of this 
merchandise to determine the current status of any import restraints or re- 
quirements. 


MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


Se 
[ATTACHMENT F] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966908 
CLA-—2 RR:CR:TE 966908 RH 
CATEGORY: Classification 
TARIFF NO.: 4202.92.9026 
Ms. LINDA LEE 
FISKARS BRANDS, INC. 
2537 Daniels Street 
Madison, WI 53718 


RE: Proposed Revocation of NY J81807; Garden Bucket Organizer; Heading 
4202; Rooster Products, Inc. v. United States, decided June 1, 2000, 
Slip. Op. 2000-60 (Ct. Int'l Trade) 


DEAR MS. LEE: 

On March 6, 2003, Customs (now Customs and Border Protection (CBP)), 
issued New York Ruling Letter (NY) J81807 to your company concerning the 
classification of a garden bucket tool caddy. In that ruling, CBP classified 
the tool caddy under heading 6307 of the Harmonized Tariff Schedule of the 
United States (HTSUS), as an other made up article. 

For the reasons set forth below, we find that the tool caddy is classifiable 
under heading 4202, HTSUS. Accordingly, NY J81807 is revoked. 


FACTS: 
A description of the tool caddy in NY J81807 reads as follows: 


The sample submitted is a garden bucket tool caddy made of woven tex- 
tile fabric. It is designed to fit around the outside of a 5-gallon bucket. It 
features open pockets that cover the width of the caddy. It also has a 
compartment to store packages of seeds. A corner strap with hook and 
loop fastener secures it to the bucket. 


ISSUE: 

Is the garden tool bucket caddy classified in heading 4202, HTSUS, as a 
“tool bag” or “similar container”, or in heading 6307 HTSUS, as an “other 
made up article”? 


LAW AND ANALYSIS: 

Classification under the HTSUS is made in accordance with the General 
Rules of Interpretation (GRI). GRI 1 provides that the classification of goods 
shall be determined according to the terms of the headings of the tariff 
schedule and any relative Section or Chapter Notes. In the event that the 
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goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRI may then be 
applied. 

Heading 4202, HTSUS, reads in its entirety: 


Trunks, suitcases, vanity cases, attache cases, briefcases, school satch- 
els, spectacle cases, binocular cases, camera cases, musical instrument 
cases, gun cases, holsters and similar containers; traveling bags, toi- 
letry bags, knapsacks and backpacks, handbags, shopping bags, wallets, 
purses, map cases, cigarette cases, tobacco pouches, tool bags, sports 
bags, bottle cases, jewelry boxes, powder cases, cutlery cases and simi- 
lar containers, of leather or of composition leather, of plastic sheeting, or 
textile materials, of vulcanized fiber or of paperboard, or wholly or 
mainly covered with such materials or with paper. (Emphasis added). 


Ruling on Cross Motions for Summary Judgement, the court in Rooster 
Products, Inc. v. United States, decided June 1, 2000, Slip. Op. 2000-60 (Ct. 
Intl Trade), held that CBP properly classified a tool holder under heading 
4202, as a form of a tool bag, or alternatively, as a similar container, and 
provided clear guidance for interpreting the term “tool bag” in heading 4202. 

The tool holder in the Rooster Products case had two large flared pockets, 
a couple of smaller pockets, and two loops. The pockets were designed to 
hold smaller tools as well as nails, bolts, and similar small items. The loops 
were designed for larger tools to hang from, such as a hammer or a pair of 
pliers. When the tool holder was used in its intended manner it was worn 
like an apron around the individual’s waist conforming to the contours of the 
individual’s body. 

The court rejected Plaintiffs argument that since the tool holder was not 
specifically named in the heading, it was not classifiable under heading 
4202, HTSUS, and pointed out that an eo nomine provision without terms of 
limitation includes all forms of the article in the absence of a contrary legis- 
lative intent. The court further found that the Plaintiff did not overcome the 
presumption that both the common and commercial meaning of a tariff term 
are the same. Thus, using various lexicographic sources, the court deter- 
mined that the defining characteristics of a “bag” are that it must be a con- 
tainer of flexible material with an opening at the top, and that it does not 
have to close or be capable of closing. 

After examining the tool holder, the court concluded that it possessed all 
the characteristics of a tool bag and that it was, therefore, classifiable eo 
nomine as a form of tool bag under heading 4202, HTSUS. Additionally, the 
court found that the tool holder possessed the essential characteristics or 
purposes uniting the listed exemplars and did not have a more specific pri- 
mary purpose that was inconsistent with the listed exemplars, i.e., storage, 
protection, organization and carriage. The court determined that the tool 
holder protects and stores items while it is in use by “preventing its contents 
from falling to the ground” and by “holding its contents while work is per- 
formed.” Thus, the court said that even if the tool holder were not classifi- 
able eo nomine as a form of tool bag, it was still correctly classified through 
the application of ejusdem generis as a similar container. 

In light of the court’s rationale in Rooster Products, it is clear that the 
scope of heading 4202 is broad enough to encompass all forms of tool bags, 
including the tool bucket organizer at issue. The tool bucket caddy’s function 
is to store and protect items while in use, preventing its contents from fall- 
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ing to the ground, and holding its contents while work is performed. Accord- 
ingly, the tool bucket organizer is correctly classified under heading 4202, 
HTSUS. 


HOLDING: 

NY J81807 is REVOKED. The garden tool bucket caddy is correctly classi- 
fied under subheading 4202.92.9026, HTSUS, which provides for “Trunks, 
suitcases, vanity cases, attaches cases briefcases... holsters and similar 
containers; traveling bags...tool bags...and similar containers...: 
Other: With outer surface of sheeting of plastic or of textile materials: Other: 
Other: With outer surface of textile materials: Other: Of man-made fibers.” 
It is dutiable at the general column one rate at 17.6 percent ad valorem, and 
the textile category is 670. 

There are no applicable quota/visa requirements for members of World 
Trade Organization (WTO) member countries. The textile category number 
above applies to merchandise produced in non-WTO member-countries. 

The designated textile and apparel category may be subdivided into parts. 
If so, the visa and quota requirements applicable to the subject merchandise 
may be affected. Since part categories are the result of international bi- 
lateral agreements which are subject to frequent renegotiations and 
changes, to obtain the most current information available we suggest your 
client check, close to the time of shipment, the Textile Status Report for Ab- 
solute Quotas, available on the CBP website at www. cbp.gov. 

Due to the changeable nature of the statistical annotation (the ninth and 
tenth digits of the classification) and the restraint (quota/visa) categories, 
your client should contact the local CBP office prior to importation of this 
merchandise to determine the current status of any import restraints or re- 
quirements. 


MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


RR a 


19 CFR PART 177 


PROPOSED REVOCATION OF RULING LETTERS AND TREAT- 
MENT RELATING TO THE TARIFF CLASSIFICATION OF CER- 
TAIN METAL COUPLINGS AND CONNECTORS 


AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letters and revocation of treatment relating to the classification of 
certain metal couplings and connectors. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103—182,107 Stat. 2057), this notice advises interested 
parties that U.S. Customs and Border Protection (Customs) intends 
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to revoke two ruling letters relating to the tariff classification, under 
the Harmonized Tariff Schedule of the United States (HTSUS), of 
certain metal couplings and connectors. Similarly, Customs proposes 
to revoke any treatment previously accorded by it to substantially 
identical merchandise. Comments are invited on the correctness of 
the intended actions. 


DATE: Comments must be received on or before April 9, 2004. 


ADDRESS: Written comments are to be addressed to U.S. Customs 
and Border Protection, Office of Regulations and Rulings, Attention: 
Regulations Branch, 1300 Pennsylvania Avenue, N.W., Washington, 
D.C. 20229. Submitted comments may be inspected at U.S. Customs 
and Border Protection, 799 9th Street, N.W., Washington, D.C., dur- 
ing regular business hours. Arrangements to inspect submitted com- 
ments should be made in advance by calling Joseph Clark at (202) 
572-8768. 


FOR FURTHER INFORMATION CONTACT: David Salkeld, Gen- 
eral Classification Branch, at (202) 572-8781. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are informed compliance and shared responsibility. 
These concepts are premised on the idea that in order to maximize 
voluntary compliance with Customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal 
obligations. Accordingly, the law imposes a greater obligation on 
Customs to provide the public with improved information concerning 
the trade community’s responsibilities and rights under the Customs 
and related laws. In addition, both the trade and Customs share re- 
sponsibility in carrying out import requirements. For example, un- 
der section 484 of the Tariff Act of 1930, as amended (19 U.S.C. 
1484), the importer of record is responsible for using reasonable care 
to enter, classify and value imported merchandise, and provide any 
other information necessary to enable Customs to properly assess 
duties, collect accurate statistics and determine whether any other 
applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that Customs intends to revoke two ruling letters 
relating to the tariff classification of certain metal couplings and 
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connectors. Although in this notice Customs is specifically referring 
to the revocation of New York Ruling Letter (NY) 181109, dated April 
26, 2002, and NY A82216, dated April 17, 1996 (Attachments A and 
B, respectively), this notice covers any rulings on this merchandise 
which may exist but have not been specifically identified. Customs 
has undertaken reasonable efforts to search existing databases for 
rulings in addition to the one identified. No further rulings have 
been found. Any party who has received an interpretive ruling or de- 
cision (i.e., ruling letter, internal advice memorandum or decision or 
protest review decision) on the merchandise subject to this notice, 
should advise Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625 (c)(2)), as amended by section 623 of Title VI, Customs 
intends to revoke any treatment previously accorded by Customs to 
substantially identical merchandise. This treatment may, among 
other reasons, be the result of the importer’s reliance on a ruling is- 
sued to a third party, Customs personnel applying a ruling of a third 
party to importations of the same or similar merchandise, or the im- 
porter’s or Customs previous interpretation of the HTSUS. Any per- 
son involved with substantially identical transactions should advise 
Customs during this notice period. An importer’s failure to advise 
Customs of substantially identical transactions or of a specific ruling 
not identified in this notice, may raise issues of reasonable care on 
the part of the importer or its agents for importations of merchan- 
dise subsequent to the effective date of the final decision on this no- 
tice. 

In NY 181109 and NY A82216, Customs classified certain metal 
couplings and connectors. In NY I81109, Customs classified steel 
couplings and connectors under subheading 7326.90.85, HTSUS, 
which provides for “Other articles of iron and steel: Other: Other: 
Other: Other.” In NY A82216, Customs classified zinc couplings and 
connectors under subheading 7307.00.60, HTSUS, which provides 
for “Other articles of zinc: Other.” 

Based on our analysis of the scope of the terms of headings 7307, 
7326, 7906 and 7907, HTSUS, the Legal Notes, and the Explanatory 
Notes and new information, we now believe the following: the 
threaded steel couplings subject to this notice are classified in sub- 
heading 7307.92.30, which provides for “Tube or pipe fittings (for ex- 
ample, couplings, elbows, sleeves) of iron or steel: Other: Threaded 
elbows, bends and sleeves: Sleeves (couplings);” the other steel con- 
nectors subject to this notice are classified in subheading 7307.99.50, 
which provides for “Tube or pipe fittings (for example, couplings, el- 
bows, sleeves), of iron or steel: Other: Other: Other;” and the zinc 
couplings and connectors subject to this notice are classified in sub- 
heading 7906.00.00, HTSUS, which provides for “Zinc tubes, pipes 
and tube or pipe fittings (for example, couplings, elbows, sleeves).” 
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Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to revoke NY 
181109 and NY A82216 and any other ruling not specifically identi- 
fied that is contrary to the determination set forth in this notice to 
reflect the proper classification of the merchandise pursuant to the 
analysis set forth in proposed Headquarters Ruling Letters (HQs) 
966958 and 966965 (Attachments C and D respectively). Addition- 
ally, pursuant to 19 U.S.C. 1625(c)(2), Customs intends to revoke 
any treatment previously accorded by Customs to substantially iden- 
tical transactions that is contrary to the determination set forth in 
this notice. Before taking this action, consideration will be given to 
any written comments timely received. 


DATED: February 24, 2004 


John Elkins for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


0 a a Ee 
[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
NY 181109 
April 26, 2002 
CLA-2-73:RR:NC:N1:113 181109 
CATEGORY: Classification 
TARIFF NO.: 7326.90.8586 
Mr. JIM WICKSTEAD 
CIRCLE INTERNATIONAL, INC. 
991 Supreme Drive 
Bensenville, IL 60106 
RE: The tariff classification of compression fittings from India. 
DEAR MR. WICKSTEAD: 

In your letter dated April 17, 2002, you requested a ruling on behalf of 
E.P.C. international, Inc. on tariff classification. 

The samples you provided are connectors for junction boxes. Your request 
includes metallic setscrew connectors, metallic setscrew couplings, metallic 
compression connectors, and metallic compression fittings. The items are 
manufactured from mild steel and are zinc-plated. They are used to connect 
conduits together. 

The applicable subheading for this product will be 7326.90.8586, Harmo- 
nized Tariff Schedule of the United States (HTS), which provides for other 
articles of iron or steel, other. The general rate of duty will be 2.9 percent ad 
valorem. 

Articles classifiable under subheading 7326.90.8586, HTS, which are 
products of India are currently entitled to duty free treatment under the 
Generalized System of Preferences (GSP) upon compliance with all appli- 
cable regulations. The GSP, however, is subject to modification and periodic 
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suspension, which may affect the status of your transaction at the time of 
entry for consumption or withdrawal from warehouse. To obtain current in- 
formation on GSP, check the Customs Web site at www.customs.gov. At the 
Web site, click on “CEBB” and then search for the term “GSP”. 

This ruling is being issued under the provisions of Part 177 of the Cus- 
toms Regulations (19 C.F.R.177). 

A copy of the ruling or the control number indicated above should be pro- 
vided with the entry documents filed at the time this merchandise is im- 
ported. If you have any questions regarding the ruling, contact National Im- 
port Specialist James Smyth at 646-733-3018. 


ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


a A 
[ATTACHMENT B] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
NY A82216 
April 17, 1996 
CLA-2-—79:RR:NC:GI:115 A82216 
CATEGORY: Classification 
TARIFF NO.: 7907.00.6000 
Ms. GAIL LEVY 
SAMUEL SHAPIRO & COMPANY, INC. 
World Trade Center 
Suite 1200 
401 East Pratt St. 
Baltimore, MD 21202-3104 


RE: The tariff classification of couplings and connectors from Russia. 
DEAR Ms. LEvy: 

In your letter dated April 3, 1996, you requested a tariff classification rul- 
ing, on behalf of your client, OMI Industries, Inc., Columbus, OH. 

The subject items are described as follows: 


1) 1/2” compression coupling 
2) 1/2” screw coupling 

3) 1/2” compression connector 
4) 3/4” screw connector 

These items are used in the electrical field and have many universal ap- 
plications. All are made of Zamac #3, which is a zinc die cast. 

The applicable subheading for the zinc couplings will be 7907.90.6000, 
Harmonized Tariff Schedule of the United States (HTS), which provides for 
other articles of zinc, other. The duty rate will be 4.6% ad valorem. 

Articles classifiable under subheading 7907.00.6000, HTS, which are 
products of Russia, are entitled to duty free treatment under the General- 
ized System of Preferences (GSP) upon compliance with all applicable regu- 
lations. 
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This ruling is being issued under the provisions of Part 177 of the Cus- 
toms Regulations (19 C.F.R. 177). 

A copy of this ruling letter should be attached to the entry documents filed 
at the time this merchandise is imported. If the documents have been filed 
without a copy, this ruling should be brought to the attention of the Customs 
officer handling the transaction. 


ROGER J. SILVESTRI, 
Director, 
National Commodity Specialist Division. 


a 
[ATTACHMENT C] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966958 
CLA-2 RR:CR:GC 966958 DSS 
CATEGORY: Classification 
TARIFF NO.: 7307.92.30, 7307.99.50 
MR. JIM WICKSTEAD 
CIRCLE INTERNATIONAL, INC. 
991 Supreme Drive 
Bensenville, IL 60106 


RE: Revocation of NY 181109; Zinc-plated steel compression fittings from 
India 


DEAR Mr. WICKSTEAD: 

This letter is pursuant to the Bureau of Customs and Border Protection’s 
(Customs) reconsideration of New York Ruling letter (NY) 181109, dated 
April 26, 2002. We have reviewed the classification in NY [81109 and have 
determined that it is incorrect. This ruling sets forth the correct classifica- 
tion. 


FACTS: 
In NY 181009, we classified certain zinc-plated steel compression fittings 
from India. The articles were described in NY 181109 as follows: 


The samples you provided are connectors for junction boxes. Your re- 
quest includes metallic setscrew connectors, metallic setscrew cou- 
plings, metallic compression connectors, and metallic compression fit- 
tings. The items are manufactured from mild steel and are zinc-plated. 
They are used to connect conduits together. 


In NY 181109, we classified the instant articles under subheading 
7326.90.85, Harmonized Tariff Schedule of the United States (HTSUS), 
which provides for “Other articles of iron or steel: Other: Other: Other: 
Other.” 
ISSUE: 

Whether the instant articles are classified as steel pipe fittings under 
heading 7307, HTSUS, or as other articles of iron and steel under heading 
7326, HTSUS. 
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LAW AND ANALYSIS: 

Classification under the HTSUS is made in accordance with the General 
Rules of Interpretation (GRIs). GRI 1 provides that the classification of 
goods shall be determined according to the terms of the headings of the tar- 
iff schedule and any relative section or chapter notes. In the event that the 
goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRIs may then be 
applied. 

The Harmonized Commodity Description and Coding System Explanatory 
Notes (ENs) constitute the official interpretation of the Harmonized System 
at the international level. While not legally binding, the ENs provide a com- 
mentary on the scope of each heading of the HTSUS and are thus useful in 
ascertaining the classification of merchandise under the System. Customs 
believes the ENs should always be consulted. See T.D. 89-90, 54 Fed. Reg. 
35127, 35128 (August 23, 1989). 

The HTSUS provisions under consideration are as follows: 

7307 Tube or pipe fittings (for example, couplings, elbows, sleeves) 
of iron or steel: 


Other: 
7307.92 Threaded elbows, bends and sleeves: 


7307.92.30 Sleeves (couplings) 


7307.99 Other: 
7307.99.50 Other 


7326 Other articles of iron or steel: 
7326.90 Other: 
Other: 
Other: 
7326.90.85 Other 
EN 73.07 provides in pertinent part as follows: 


This heading covers fittings of iron or steel, mainly used for connecting 
the bores of two tubes together, or for connecting a tube to some other 
apparatus, or for closing the tube aperture. This heading does not how- 
ever cover articles used for installing pipes and tubes but which do not 
form an integral part of the bore (e.g., hangers, stays and similar sup- 
ports which merely fix or support the tubes and pipes on walls, clamp- 
ing or tightening bands or collars (hose clips) used for clamping flexible 
tubing or hose to rigid piping, taps, connecting pieces, etc.) (heading 
73.25 or 73.26)(emphasis in original]. 


The connection is obtained: 


—by screwing, when using cast iron or steel threaded fittings; 
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—or by welding, when using butt-welding or socket-welding steel fit- 
tings. In the case of butt-welding, the ends of the fittings and of the 
tubes are square cut or chamfered; 


—or by contact, when using removable steel fittings. 


This heading therefore includes flat flanges and flanges with forged col- 
lars, elbows and bends and return bends, reducers, tees, crosses, caps 
and plugs, lap joint stub-ends, fittings for tubular railings and struc- 
tural elements, off sets, multi-branch pieces, couplings or sleeves, clean 
out traps, nipples, unions, clamps and collars. 


In NY I81109, we concluded that the instant articles were articles of steel 
not provided for elsewhere in the HTSUS. Because heading 7326, HTSUS, 
covers all articles of iron or steel not elsewhere specified or included (see EN 
73.26), the goods will be provided for in heading 7326, HTSUS, only if they 
are described in that heading and if they are not provided for in another 
heading (in this instance, heading 7307). 

New information has been presented to Customs, however, that has 
caused us to view the classification in NY [81109 as incorrect. This informa- 
tion indicates that the connectors and couplings serve to connect the bores of 
two tubes together or to connect a tube to some other apparatus (i.e., a junc- 
tion box). Therefore, we find that the instant articles are within the scope of 
the description provided in the heading text of 7307 and EN 73.07, above. 
Accordingly, we find that the instant articles are provided for in heading 
7307, HTSUS. Some of the fittings are threaded, which indicates that the 
connection is made by screwing. These connectors and couplings are classi- 


fied under subheading 7307.92.30, HTSUS, which provides for, “Tube or pipe 
fittings (for example, couplings, elbows, sleeves) of iron or steel: Other: 
Threaded elbows, bends and sleeves: Sleeves (couplings).” The other fittings 
of nonalloy steel where the connection is not threaded (e.g., compression 
connectors), are classified in subheading 7307.99.50, HTSUS, which pro- 
vides for, “Tube or pipe fittings (for example, couplings, elbows, sleeves), of 
iron or steel: Other: Other: Other.” 


HOLDING: 

In accordance with the above discussion, at GRI 1 the instant fittings fall 
under heading 7307, HTSUS. 

The threaded couplings are classified under subheading 7307.92.30, 
HTSUS, which provides for, “Tube or pipe fittings (for example, couplings, 
elbows, sleeves) of iron or steel: Other: Threaded elbows, bends and sleeves: 
Sleeves (couplings).” 

The other fittings are classified in subheading 7307.99.50, HTSUS, which 
provides for, “Tube or pipe fittings (for example, couplings, elbows, sleeves), 
of iron or steel: Other: Other: Other.” 


EFFECT ON OTHER RULINGS: 
NY 181109 is REVOKED. 


MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 





CUSTOMS BULLETIN AND DECISIONS, VOL. 38, NO. 11, MARCH 10, 2004 


[ATTACHMENT D] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966965 
CLA-2 RR:CR:GC 966965 DSS 
CATEGORY: Classification 
TARIFF NO.: 7906.00.00 
Ms. GAIL LEVY 
SAMUEL SHAPIRO & COMPANY, INC. 
World Trade Center, Suite 1200 
401 East Pratt Street 
Baltimore, MD 21202-3104 


RE: Revocation of NY A82216; Zinc couplings and connectors from Russia 


DEAR MS. LEvy: 

This letter is pursuant to the Bureau of Customs and Border Protection’s 
(Customs) reconsideration of New York Ruling Letter (NY) A82216, dated 
April 17, 1996. We have reviewed the classification in NY A82216 and have 
determined that it is incorrect. This ruling sets forth the correct classifica- 
tion. 


FACTS: 
In NY A82216, we classified certain zinc couplings and connectors from 
Russia. The articles were described in NY A82216 as follows: 


1) %" compression coupling 
2) %" screw coupling 

3) %" compression connector 
4) %" screw connector 


These items are used in the electrical field and have many universal ap- 
plications. All are made of Zamac #3, which is a zinc die cast. 


In NY A82216, we classified the instant articles under subheading 
7907.00.60, Harmonized Tariff Schedule of the United States (HTSUS), 
which provides for “Other articles of zinc: Other.” 


ISSUE: 

Whether the instant articles are classified as zinc pipe fittings under 
heading 7906, HTSUS, or as other articles of zinc under heading 7907, 
HTSUS. 


LAW AND ANALYSIS: 

Classification under the HTSUS is made in accordance with the General 
Rules of Interpretation (GRIs). GRI 1 provides that the classification of 
goods shall be determined according to the terms of the headings of the tar- 
iff schedule and any relative section or chapter notes. In the event that the 
goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRIs may then be 
applied. 

The Harmonized Commodity Description and Coding System Explanatory 
Notes (ENs) constitute the official interpretation of the Harmonized System 
at the international level. While not legally binding, the ENs provide a com- 
mentary on the scope of each heading of the HTSUS and are thus useful in 
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ascertaining the classification of merchandise under the System. Customs 
believes the ENs should always be consulted. See T.D. 89-90, 54 Fed. Reg. 
35127, 35128 (August 23, 1989). 

The HTSUS provisions under consideration are as follows: 


7906.00.00 Zinc tubes, pipes and tube or pipe fittings (for example, cou- 
plings, elbows, sleeves) 


7907.00 Other articles of zinc: 


7907.00.60 Other 


EN 73.07 (which applies to EN 79.06 by appropriate substitution of terms) 
provides in pertinent part as follows: 


This heading covers fittings of iron or steel, mainly used for connecting 
the bores of two tubes together, or for connecting a tube to some other 
apparatus, or for closing the tube aperture. This heading does not how- 
ever cover articles used for installing pipes and tubes but which do not 
form an integral part of the bore (e.g., hangers, stays and similar sup- 
ports which merely fix or support the tubes and pipes on walls, clamp- 
ing or tightening bands or collars (hose clips) used for clamping flexible 
tubing or hose to rigid piping, taps, connecting pieces, etc.) (heading 
73.25 or 73.26)[emphasis in original]. 


The connection is obtained: 


—by screwing, when using cast iron or steel threaded fittings; 


—or by welding, when using butt-welding or socket-welding steel fit- 
tings. In the case of butt-welding, the ends of the fittings and of the 
tubes are square cut or chamfered; 


—or by contact, when using removable steel fittings. 


This heading therefore includes flat flanges and flanges with forged col- 
lars, elbows and bends and return bends, reducers, tees, crosses, caps 
and plugs, lap joint stub-ends, fittings for tubular railings and struc- 
tural elements, off sets, multi-branch pieces, couplings or sleeves, clean 
out traps, nipples, unions, clamps and collars. 


In NY A82216, we concluded that the instant articles were articles of zinc 
not provided for elsewhere in the HTSUS. Because heading 7907, HTSUS, 
covers all articles of zinc not elsewhere specified or included (see EN 79.07), 
the goods will be provided for in heading 7907, HTSUS, only if they are de- 
scribed in that heading and if they are not provided for in another heading 
(in this instance, heading 7906). 

New information has been presented to Customs, however, that has 
caused us to view the classification in NY A82216 as incorrect. This informa- 
tion indicates that the instant fittings serve to connect the bores of two 
tubes together or to connect a tube to some other apparatus (i.e., a junction 
box). Therefore, we find that the instant articles are within the scope of the 
heading text of 7906 and the description provided in EN 73.07, above (and 
by extension EN 79.06). Accordingly, we find that the instant articles are 
provided for in heading 7906, HTSUS. We find that they are classified under 
subheading 7906.00.00, HTSUS, as: “Zinc tubes, pipes and tube or pipe fit- 
tings (for example, couplings, elbows, sleeves).” 
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HOLDING: 

In accordance with the above discussion, at GRI 1, the correct classifica- 
tion for the instant fittings is under subheading 7906.00.00, HTSUS, which 
provides for “Zinc tubes, pipes and tube or pipe fittings (for example, cou- 
plings, elbows, sleeves).” 


EFFECT ON OTHER RULINGS: 
NY A82216 is REVOKED. 


MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


| ee SR a 


REVOCATION OF RULING LETTERS AND REVOCATION OF 
TREATMENT RELATING TO TARIFF CLASSIFICATION 
OF CHILDREN’S ANIMAL BLANKETS 


AGENCY: Bureau of Customs & Border Protection; Department of 
Homeland Security. 


ACTION: Notice of revocation of two tariff classification ruling let- 
ters and revocation of treatment relating to the classification of chil- 
dren’s animal blankets. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. 1625(c)), this notice advises interested parties that Customs 
& Border Protection (CBP) is revoking two ruling letters relating to 
the tariff classification under the Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA), of a child’s animal blanket. 
Similarly, CBP is revoking any treatment previously accorded by it 
to substantially identical merchandise. Notice of the proposed revo- 
cation was published in the Customs Bulletin of December 3, 2003, 
Vol. 37, No. 49. One comment was received. 


EFFECTIVE DATE: This action is effective for merchandise en- 
tered or withdrawn from warehouse for consumption on or after May 
9, 2004. 


FOR FURTHER INFORMATION CONTACT: Beth Safeer, Tex- 
tiles Branch: (202) 572-8825. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” 
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These concepts are premised on the idea that in order to maximize 
voluntary compliance with Customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal 
obligations. Accordingly, the law imposes a greater obligation on 
CBP to provide the public with improved information concerning the 
trade community’s responsibilities and rights under the Customs 
and related laws. In addition, both the trade and CBP share respon- 
sibility in carrying out import requirements. For example, under sec- 
tion 484 of the Tariff Act of 1930, as amended (19 U.S.C. § 1484), the 
importer of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable CBP to properly assess duties, collect 
accurate statistics and determine whether any other applicable legal 
requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, a notice proposing 
to revoke F89046, dated, July 19, 2000, was published on December 
3, 2003, in Vol. 37, No. 49, of the Customs Bulletin. 

As stated in the proposed notice, this revocation will cover any rul- 
ings on this merchandise which may exist but have not been specifi- 
cally identified. CBP has undertaken reasonable efforts to search ex- 
isting data bases for rulings in addition to the one identified. No 
further rulings have been found. Any party who has received an in- 
terpretive ruling or decision (i.e., a ruling letter, internal advice 
memorandum or decision or protest review decision) on the mer- 
chandise subject to this notice, should have advised CBP during the 
comment period. Similarly, pursuant to section 625(c)(2), Tariff Act 
of 1930 (19 U.S.C.1625 (c)(2)), as amended by section 623 of Title VI, 
CBP is revoking any treatment previously accorded by CBP to sub- 
stantially identical merchandise. This treatment may, among other 
reasons, be the result of the importer’s reliance on a ruling issued to 
a third party, CBP personnel applying a ruling of a third party to im- 
portations of the same or similar merchandise, or the importer’s or 
CBP’s previous interpretation of the HTSUSA. An importer’s failure 
to advise CBP of substantially identical merchandise or of a specific 
ruling not identified in the proposed notice may raise issues of rea- 
sonable care on the part of the importer or its agents for importa- 
tions of merchandise subsequent to the effective date of this notice. 

During the comment period an importer advised CBP that in NY 
F88845, dated July 5, 2000, (Attachment A) substantially identical 
merchandise had also been classified under subheading 
6307.90.9989, HTSUSA. We have now had the opportunity to review 
NY F88845 and we agree that it should be revoked. 

In NY F89046 and NY F88845, CBP classified a “Blanket Buddy” 
and an “Animal Head Security Buddy”, both from China under sub- 
heading 6307.90.9989 HTSUSA, which provides for “Other made up 
articles, including dress patterns: Other: Other: Other: Other: 
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Other.” Based on our analysis of the scope of the terms of headings 
9503 and 6307, the Legal Notes, and the Explanatory Notes, we find 
that children’s animal blankets of the type subject to this notice are 
more accurately described as toys than as other made up textile ar- 
ticles and should be classified in subheading 9503.90.0080, 
HTSUSA, which provides for “Other toys; reduced-size models and 
similar recreational models, working or not; puzzles of all kinds; 
parts and accessories thereof: Other: Other.” Note (1)(t) to Section 
XI, HTSUSA, specifically precludes toys from classification in that 
section. 

Pursuant to 19 U.S.C. 1625 (c)(1), CBP is revoking NY F89046, NY 
F88845, and any other ruling not specifically identified, to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in Headquarters Ruling Letter (HQ) 966809 (Attachment B) 
and HQ 966843 (Attachment C). Additionally, pursuant to 19 U.S.C. 
1625(c)(2), CBP intends to revoke any treatment previously accorded 
by CBP to substantially identical merchandise. 

In accordance with 19 U.S.C. 1625 (c), this ruling will become ef- 
fective sixty (60) days after its publication in the Customs Bulletin. 


DATED: February 25, 2004 


Gail A. Hamill for MYLES HARMON, 
Director, 
Commercial Rulings Division. 


Attachments 
a RS as 
[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
NY F88845 
July 5, 2000 
CLA-2-63:RR:NC:TA:351 F88845 
CATEGORY: Classification 
TARIFF NO.: 6307.90.9989 
Ms. LINDA CAROPRESO 
AGRA-SERVICES BROKERAGE CoO., INC. 
221-20 147th Avenue 
Jamaica, NY 11413 


RE: The tariff classification of an “Animal Head Security Buddy” from 
China. 


DEAR MS. CAROPRESO: 
In your letter dated June 14, 2000, on behalf of H.J. Rashti & Co., Inc., 
New York, New York, you requested a tariff classification ruling. 
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The submitted sample is an “Animal Head Security Buddy,” item number 
J133. It is a made of a rectangular shaped textile panel. The panel is con- 
structed of brushed knit fabric with a woven textile binder sewn around the 
edges. It features in one corner a stuffed head of an animal and a ribbon tied 
into a bow underneath the stuffed head. In the opposite corner is a textile 
patch with the embroidered word “Carter’s.” It measures approximately 21” 
x 19-1/2". 

The applicable subheading for the “Animal Head Security Buddy” will be 
6307.90.9989, Harmonized Tariff Schedule of the United States (HTS), 
which provides for other made up article .. . Other. The rate of duty will be 7 
percent ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Cus- 
toms Regulations (19 C.F.R. 177). 

A copy of the ruling or the control number indicated above should be pro- 
vided with the entry documents filed at the time this merchandise is im- 
ported. If you have any questions regarding the ruling, contact National Im- 
port Specialist Mitchel Bayer at 212-637-7086. 


ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


TE 
[ATTACHMENT B] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966809 
February 25, 2004 
CLA-—2 RR:CR:TE 966809 BAS 
CATEGORY: Classification 
TARIFF NO.: 9503.90.0080 
JILL BURNS 
MSAS GLOBAL LOGISTICS, INC. 
10205 N.W. 19th Street 
Miami, Florida 33172 
RE: Revocation of NY F89046, dated July 19, 2000; Classification of the 
“Blanket Buddy” from China 


DEAR Ms. BURNS: 

This is in reference to New York Ruling Letter (NY) F89046, issued to you 
on July 19, 2000. In NY F89046, a “Blanket Buddy” from China was classi- 
fied under subheading 6307.90.9989, HTSUSA, which provides for “Other 
made up articles, including dress patterns: Other: Other: Other: Other: 
Other.” 

Upon review of the ruling, the Bureau of Customs and Border Protection 
(CBP) has determined that the merchandise was erroneously classified. This 
ruling letter revokes NY F89046 and sets forth the correct classification de- 
termination. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S. C. 1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
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American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed revocation of NY F89046, as 
described below, was published in the Customs Bulletin, Volume 37, Num- 
ber 49, on December 3, 2003. CBP received comments from one party during 
the notice and comment period that closed on January 2, 2004. 


FACTS: 

The merchandise under consideration is a child’s “Blanket Buddy,” item 
number 17069. It is constructed of a stuffed animal head, ears, and arms at- 
tached onto a knit pile fabric lined with polyester satin woven fabric. The 
stuffed head is either a hippopotamus, dog, bunny or lamb. 


ISSUE: 

Is the subject “Blanket Buddy” classifiable under heading 6307, HTSUSA, 
which covers other made up articles or heading 9503, HTSUSA, which cov- 
ers toys? 


LAW AND ANALYSIS: 

Classification under the Harmonized Tariff Schedule of the United States 
Annotated (HTSUSA) is made in accordance with the General Rules of In- 
terpretation (GRI). GRI 1 provides that the classification of goods shall be 
determined according to the terms of the headings of the tariff schedule and 
any relative Section or Chapter Notes. In the event that the goods cannot be 
classified solely on the basis of GRI 1, and if the headings and legal notes do 
not otherwise require, the remaining GRIs may then be applied. 


HEADING 9503, HTSUSA: 

Heading 9503, HTSUSA, covers “Other toys; reduced-size (“scale”) models 
and similar recreation models, working or not; puzzles of all kinds; parts 
and accessories thereof.” The Explanatory Notes (EN) constitute the official 
interpretation of the Harmonized System at the international level. The EN 
to heading 9503, HTSUSA, state that the heading covers toys intended es- 
sentially for the amusement of persons. These include toys representing ani- 
mals or non-human creatures. The “Blanket Buddy” is a toy which is a rep- 
resentation of an animal or non-human creature and is intended for the 
amusement of children. Depending on the actual toy, we have consistently 
classified “blankie” type toys in different subheadings within heading 9503. 
NY H85796, December 26, 2001; NY H83023, dated July 23, 2001; NY 
G84760, dated December 20, 2000; NY F81811, February 1, 2000; and NY 
F88296, dated June 14, 2000. 

In general, toys that depict full-bodied animals have been classified either 
in subheading 9503.41, HTSUSA or subheading 9503.49, HTSUSA. NY 
G84760, dated December 20, 2000; NY F91911, dated February 1, 2000; NY 
F88296, dated June 14, 2000. Because the animal depicted on the “Blanket 
Buddy” is not a “full bodied” representation of an animal, it is not properly 
classifiable in subheading 9503.90.0080, HTUSA, as “Other toys; reduced- 
size (“scale”) models and similar recreational models, working or not; 
puzzles of all kinds; parts and accessories thereof: Other: Other.” This is con- 
sistent with other rulings in which we have classified other than full bodied 
animal representations attached to children’s blankets, in subheading 
9503.90.0080, HTSUSA. NY H85796, dated December 26, 2001; NY H83023, 
dated July 23, 2001 
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HEADING 6307, HTSUSA 

Heading 6307, HTSUSA, is the provision for other made up articles. The 
EN to Heading 6307 state that the heading covers made up articles of any 
textile material which are not included more specifically in other headings 
of Section XI or elsewhere in the Nomenclature. Since the “Blanket Buddy” 
is described more specifically, by heading 9503, HTSUSA, the basket provi- 
sion would not be the appropriate heading in which the subject merchandise 
should be classified. 

Note (1)(t) to Section XI, furthermore, states that the section does not 
cover articles of Chapter 95, for example, toys. Having concluded that the 
“Blanket Buddy” is a toy, it is therefore precluded from classification in Sec- 
tion XI, HTSUSA. 


HOLDING: 

NY F89046, dated July 19, 2000, is hereby revoked. In accordance with 19 
U.S.C. 1625(c), this ruling will become effective 60 days after its publication 
in the Customs Bulletin. 

The “Blanket Buddy’ is classified in subheading 9503.90.0080, HTSUSA, 
which provides for “Other toys; reduced-size models and similar recreational 
models, working or not; puzzles of all kinds; parts and accessories thereof: 
Other: Other.” The general column one rate of duty is free. 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


| ERNIE 
[ATTACHMENT C] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966843 
February 25, 2004 
CLA-—2 RR:CR:TE 966843 BAS 
CATEGORY: Classification 
TARIFF NO.: 9503.90.0080 
Ms. DESPINA KEEGAN 
SERKO & SIMON LLP 
CUSTOMS & INTERNATIONAL TRADE LAW 
1700 Broadway 
31st Floor 
New York, New York 10019 


RE: Revocation of NY F88845, dated July 5, 2000; Classification of the “Ani- 
mal Head Security Buddy” from China 


DEAR MS. KEEGAN: 

This is in reference to a proposed notice of revocation published in the 
Customs Bulletin of December 3, 2003. In response to that notice, you sent 
us comments on December 23, 2003, on behalf of your client, H.J. Rashti & 
Co. Inc. You indicated that your client had received a ruling, New York Rul- 
ing Letter (NY) F88845, issued on July 5, 2000 in which an “Animal Head 
Security Buddy” blanket from China was classified under subheading 
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6307.90.9989, HTSUSA, which provides for “Other made up articles, includ- 
ing dress patterns: Other: Other: Other: Other: Other.” You stated that you 
believed that NY F88845 should be revoked in accordance with proposed HQ 
966809. 

Upon review of the ruling, the Bureau of Customs and Border Protection 
(CBP) has determined that the merchandise was erroneously classified. This 
ruling letter revokes NY F88845 and sets forth the correct classification de- 
termination. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S. C. 1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed revocation of NY F89046, 
dated July 19, 2000, concerning substantially identical merchandise, as de- 
scribed below, was published in the Customs Bulletin, Volume 37, Number 
49, on December 3, 2003. During the notice and comment period that closed 
on January 2, 2004, the only comment we received was your notification in- 
forming us that NY F88845 concerned substantially similar merchandise. 


FACTS: 

The merchandise under consideration is a child’s “Animal Security 
Buddy,” item number J133. It is constructed of a rectangular shaped textile 
panel of brushed knit fabric with a woven textile binder sewn around the 
edges. It features in one corner a stuffed head of an animal and a ribbon tied 
into a bow underneath the stuffed head. In the opposite corner is a textile 
patch with the embroidered word “Carter’s.” The blanket measures approxi- 
mately 21” x 19-1/2”. 


ISSUE: 

Is the subject “Animal Head Security Buddy” classifiable under heading 
6307, HTSUSA, which covers other made up articles or heading 9503, 
HTSUSA, which covers toys? 


LAW AND ANALYSIS: 

Classification under the Harmonized Tariff Schedule of the United States 
Annotated (HTSUSA) is made in accordance with the General Rules of In- 
terpretation (GRI). GRI 1 provides that the classification of goods shall be 
determined according to the terms of the headings of the tariff schedule and 
any relative Section or Chapter Notes. In the event that the goods cannot be 
classified solely on the basis of GRI 1, and if the headings and legal notes do 
not otherwise require, the remaining GRIs may then be applied. 


HEADING 9503, HTSUSA: 

Heading 9503, HTSUSA, covers “Other toys; reduced-size (“scale”) models 
and similar recreation models, working or not; puzzles of all kinds; parts 
and accessories thereof.” The Explanatory Notes (EN) constitute the official 
interpretation of the Harmonized System at the international level. The EN 
to heading 9503, HTSUSA, state that the heading covers toys intended es- 
sentially for the amusement of persons. These include toys representing ani- 
mals or non-human creatures. The “Animal Head Security Buddy” is a toy 
which is a representation of an animal or non-human creature and is in- 
tended for the amusement of children. Depending on the actual toy, we have 
consistently classified “blankie” type toys in different subheadings within 
heading 9503. NY H85796, December 26, 2001; NY H83023, dated July 23, 
2001; NY G84760, dated December 20, 2000; NY F81811, February 1, 2000; 
and NY F88296, dated June 14, 2000. 
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In general, toys that depict full-bodied animals have been classified either 
in subheading 9503.41, HTSUSA or subheading 9503.49, HTSUSA. NY 
G84760, dated December 20, 2000; NY F91911, dated February 1, 2000; NY 
F88296, dated June 14, 2000. Because the animal depicted on the “Animal 
Head Security Buddy” is not a “full bodied” representation of an animal, it is 
properly classifiable in subheading 9503.90.0080, HTUSA, as “Other toys; 
reduced-size (“scale”) models and similar recreational models, working or 
not; puzzles of all kinds; parts and accessories thereof: Other: Other.” This is 
consistent with other rulings in which we have classified other than full bod- 
ied animal representations attached to children’s blankets, in subheading 
9503.90.0080, HTSUSA. NY H85796, dated December 26, 2001; NY H83023, 
dated July 23, 2001. 


HEADING 6307, HTSUSA 

Heading 6307, HTSUSA, is the provision for other made up articles. The 
EN to Heading 6307 state that the heading covers made up articles of any 
textile material which are not included more specifically in other headings 
of Section XI or elsewhere in the Nomenclature. Since the “Animal Head Se- 
curity Buddy” is described more specifically, by heading 9503, HTSUSA, 
heading 6307, HTSUSA, a “basket” provision would not be the appropriate 
heading in which the subject merchandise should be classified. 

Note (1)(t) to Section XI, furthermore, states that the section does not 
cover articles of Chapter 95, for example, toys. Having concluded that the 
“Animal Head Security Buddy” is a toy, it is therefore precluded from classi- 
fication in Section XI, HTSUSA. 


HOLDING: 

NY F88845, dated July 5, 2000, is hereby revoked. In accordance with 19 
U.S.C. 1625(c), this ruling will become effective 60 days after its publication 
in the Customs Bulletin. 

The “Animal Head Security Buddy” is classified in subheading 
9503.90.0080, HTSUSA, which provides for “Other toys; reduced-size models 
and similar recreational models, working or not; puzzles of all kinds; parts 
and accessories thereof: Other: Other.” The general column one rate of duty 
is free. 


Gail A. Hamill for MYLEs B. HARMON, 
Director, 
Commercial Rulings Division. 


i 


PROPOSED REVOCATION OF RULING LETTERS AND RE- 
VOCATION OF TREATMENT RELATING TO TARIFF 
CLASSIFICATION OF KARAOKE MACHINES 


AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 


ACTION: Notice of proposed revocation of two ruling letters and re- 
vocation of treatment relating to the tariff classification of karaoke 
machines. 
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SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises 
interested parties that Customs intends to revoke two ruling letters 
pertaining to the tariff classification, under the Harmonized Tariff 
Schedule of the United States (HTSUS), of karaoke machines and to 
revoke any treatment previously accorded by Customs to substan- 
tially identical transactions. Comments are invited on the correct- 
ness of the intended actions. 


DATE: Comments must be received on or before April 9, 2004. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs and Border Protection, Office of Regula- 
tions and Rulings, Attention: Regulations Branch, 1300 Pennsylva- 
nia Avenue, N.W., Washington, D.C. 20229. Submitted comments 
may be inspected at U.S. Customs and Border Protection, 799 9th 
Street, NW, Washington, D.C during regular business hours. Ar- 
rangements to inspect submitted comments should be made in ad- 
vance by calling Joseph Clark at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Keith Rudich, 
Commercial Rulings Division, (202) 572-8782. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” These 
concepts are premised on the idea that in order to maximize volun- 
tary compliance with Customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal 
obligations. Accordingly, the law imposes a greater obligation on 
Customs to provide the public with improved information concerning 
the trade community’s responsibilities and rights under the Customs 
and related laws. In addition, both the trade and Customs share re- 
sponsibility in carrying out import requirements. For example, un- 
der section 484 of the Tariff Act of 1930, as amended (19 U.S.C. 
§ 1484), the importer of record is responsible for using reasonable 
care to enter, classify and value imported merchandise, and provide 
any other information necessary to enable Customs to properly as- 
sess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 
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Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that Customs intends to revoke two ruling letters 
pertaining to the tariff classification of karaoke machines. Although 
in this notice Customs is specifically referring to NY 187338 and NY 
185746, this notice covers any rulings on this merchandise which 
may exist but have not been specifically identified. Customs has un- 
dertaken reasonable efforts to search existing data bases for rulings 
in addition to the two identified. No further rulings have been found. 
This notice will cover any rulings on this merchandise which may ex- 
ist but have not been specifically identified. Any party who has re- 
ceived an interpretive ruling or decision (i.e., ruling letter, internal 
advice memorandum or decision or protest review decision) on the 
merchandise subject to this notice should advise Customs during 
this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, Customs 
intends to revoke any treatment previously accorded by Customs to 
substantially identical transactions. This treatment may, among 
other reasons, be the result of the importer’s reliance on a ruling is- 
sued to a third party, Customs personnel applying a ruling of a third 
party to importations of the same or similar merchandise, or the im- 
porter’s or Customs previous interpretation of the HTSUS. Any per- 
son involved in substantially identical transactions should advise 
Customs during this notice period. An importer’s failure to advise 
Customs of substantially identical transactions or of a specific ruling 
not identified in this notice, may raise issues of reasonable care on 
the part of the importer or their agents for importations of merchan- 
dise subsequent to the effective date of the final notice of this pro- 
posed action. 

In NY 187338, dated November 4, 2002, set forth as “Attachment 
A” to this document, Customs found that two models of karaoke ma- 
chines, one with the additional component of a cassette player/ 
recorders, were classified in subheading 8528.22.00, HTSUS, as re- 
ception apparatus for television, whether or not incorporating 
radiobroadcast receivers or sound or video recording or reproducing 
apparatus, video monitors and video projectors, video monitors, 
black and white or other monochrome. Customs has reviewed the 
matter and determined that the correct classification of the model of 
karaoke machines without the recording device is in subheading 
8519.99.00, HTSUS, as turntables, record players, cassette players 
and other sound reproducing apparatus, not incorporating a sound 
recording device, other sound reproducing apparatus, other. The cor- 
rect classification of the model of karaoke machine with a recording 
device is in subheading 8543.89.96, HTSUS, as electrical machines 
and apparatus, having individual functions, not specified or included 
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elsewhere in this chapter, parts thereof, other machines and appara- 
tus, other, other, other, other. 

In NY 185746, dated September 5, 2002, set forth as “Attachment 
B” to this document, Customs found that a karaoke machine with a 
recording device was classified in subheading 8520.33.00, HTSUS, 
as magnetic tape recorders and other sound recording apparatus, 
whether or not incorporating a sound reproducing device, other mag- 
netic tape recorders incorporating sound reproducing apparatus, 
other, cassette type. Customs has reviewed the matter and deter- 
mined that the correct classification of the karaoke machine is in 
subheading 8543.89.96, HTSUS, as electrical machines and appara- 
tus, having individual functions, not specified or included elsewhere 
in this chapter, parts thereof, other machines and apparatus, other, 
other, other, other. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to revoke NY 
187338 and NY I85746 and revoke any other ruling not specifically 
identified to reflect the proper classification of the merchandise pur- 
suant to the analysis set forth in Proposed Headquarters Ruling Let- 
ters (HQ) 966608 and 966976, respectively (Attachments C and D, 
respectively, to this document). Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs intends to revoke any treatment previously ac- 
corded by Customs to substantially identical transactions. Before 
taking this action, consideration will be given to any written com- 
ments timely received. 


Dated: February 25, 2004 


John Elkins for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


Attachments 
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[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 


NY 187338 
November 4, 2002 
CLA-2-85:RR:NC:1:108 187338 
CATEGORY: Classification 
TARIFF NO.: 8528.22.0000 
MR. JOSPEPH HOFFACKER 
BARTHCO TRADE CONSULTANTS 
7575 Holstein Avenue 
Philadelphia PA 19153 
RE: The tariff classification of Karaoke Systems from China. 
DEAR MR. HOFFACKER: 

In your letter dated October 10, 2002, on behalf of your client, The Singing 
Machine Company, you requested a tariff classification ruling. 

The items in question are described as “singing machines”. They are de- 
noted as the CDG Karaoke System, model STVG—500 and the CDG Karaoke 
System, model SMVG-600. 

The CDG Karaoke System, model STVG—500 is a device composed of a 5.5 
inch black and white video monitor, capable of accepting a video signal from 
a VCR, a CD and graphics player, a single cassette player/recorder and a 
wired microphone all configured in the same housing. The unit is equipped 
with features such as, a video output for an additional TV connection, audio/ 
video auxiliary outputs, 2 digit LED CD and Graphics indicator, a function 
switch, two microphone inputs, microphone volume control, microphone 
echo control, pitch control, auto voice control, balance music/voice control, 
master volume control and AC power operation. 

The CDG Karaoke System, model SMVG-—600 is a device composed of a 
5.5 inch black and white monitor, capable of accepting a video signal from a 
VCR, a CD and graphics player, an adjustable focus camera and a wired mi- 
crophone all configured in the same housing. The unit is equipped with fea- 
tures such as, a play/pause LED indicator, a program and repeat LED indi- 
cator, a CD and graphics LED indicator, master volume control, auto voice 
control, echo control, microphone volume control, brightness, contrast and 
v-hold adjustments for the monitor, audio, video and auxiliary inputs/ out- 
puts and built-in speakers. 

Based upon the descriptive literature these devices are designed for mul- 
tiple entertainment activities that include video viewing, live action view- 
ing, audio playing and recording and karaoke singing. 

GRI 2b states that if a product is a mixture or combination of materials or 
substance that are, prima facie, classifiable in two or more headings, then 
GRI 3 applies. This office is of the opinion that both particular models of the 
Karaoke Systems are composite goods. Both are composed of both audio and 
video components that allow the user to operate the device for multiple ac- 
tivities at the user’s discretion. They will therefore be classified in accor- 
dance with GRI 3. 

GRI 3b provides that mixtures, composite goods consisting of different 
materials or made up of different components, shall be classified as if they 
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consisted of the material component, which gives them their essential char- 
acter. 

Based upon the nature and operation, of each model, this office is of the 
opinion that neither the audio nor video capabilities impart an essential 
character. Both the audio and video components comprise an equal role in 
terms of use, value and physical characteristics. Therefore classification will 
be in accordance with GRI 3c which states when goods cannot be classified 
by reference to 3a or 3b; they shall be classified under the heading which oc- 
curs last in numerical order among those which merit equal consideration. 

The applicable subheading for the CDG Karaoke System, models STVG— 
500 and SMVG-—600 will be 8528.2200, Harmonized Tariff Schedule of the 
United States (HTS), which provides for Reception apparatus for television, 
whether or not incorporating radiobroadcast receivers or sound or video re- 
cording or reproducing apparatus; video monitors and video projectors: 
Video monitors: Black and white or other monochrome. The rate of duty will 
be 5 percent ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Cus- 
toms Regulations (19 C.F.R. 177). 

A copy of the ruling or the control number indicated above should be pro- 
vided with the entry documents filed at the time this merchandise is im- 
ported. If you have any questions regarding the ruling, contact National Im- 
port Specialist Michael Contino at 646—733-3014. 


ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


DEB 
[ATTACHMENT B] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
NY 185746 
September 5, 2002 
CLA-—2-—85:RR:NC:1:108 185746 
CATEGORY: Classification 
TARIFF NO.: 8520.33.9000, 8524.51.3040 
Ms. CHERYL SANTOS 
CVS 
One CVS Drive 
Woonsocket, RI 02895 


RE: The tariff classification of a Karaoke machine from China 


DEAR MS. SANTOS: 

In your letter dated August 23, 2002 you requested a tariff classification 
ruling. 

The item in question is marketed as the “Nu-Tronix Karaoke for Kids Ma- 
chine”. It is denoted as CVS model number 159678. 

The Karaoke machine is battery operated and is configured, in the same 
housing with a cassette player/recorder. It is packaged for retail sale 
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(sample submitted) along with two pre-recorded audiocassette tapes, lyric 
sheets and instruction booklet and a microphone. 

The Karaoke machine is designed as a sing-a-long device using both the 
pre-recorded cassette tapes or by one’s own vocal rendition of a popular song 
and the cassette player/recorder allows one to both play and record cassette 
tapes separate from the sing-a-long capability. The device does have a vol- 
ume control, separate controls for each function and internal speakers. It is 
a fully functional electronic device with several capabilities. 

EN X to GRI 3b provides for the purpose of this rule, the term “goods put 
up in sets for retail sale” shall be taken to mean goods which: 


Consist of at least two different articles, which are, prima facie, classifi- 
able in different headings. 

B. Consist of products put up together to meet a particular need or 
carry out a specific activity; and 

C. Are put up in a manner suitable for sale to users without repack- 
aging (e.g. in boxes or cases or on boards). 


All the aforementioned articles are prima facie classifiable in different 
headings. Together each enables one to use the Karaoke machine for its in- 
tended purpose of sing-a-long to pre-recorded music and also to play and 
record music and audio renditions of music. The enclosed retail sample is 
clear evidence that the product will be sold to the user without any repack- 
aging. It is the opinion of this office that the Nu-Tronix Karaoke for Kids 
Machine and its accompanied items constitute a set in accordance with Ex- 
planatory Note X. 

In accordance, in part, with GRI 3b... goods put up in sets for retail sale, 
which cannot be classified by reference to GRI 3a, shall be classified as if 
they consisted of the material or component which gives them their essen- 
tial character. 

EN VIII to GRI 3b states that the factor, which determines essential char- 
acter, will vary as between different kinds of goods. It may for example, be 
determined by the nature of the material or component, its bulk, quantity, 
weight or value, or by the role of a constituent material in relation to the 
goods. 

It is the opinion of this office that the item which imparts the essential 
character of this particular set is the Karaoke machine, combined in the 
same housing with a cassette player/recorder. This item is clearly the domi- 
nant feature of the set based upon its value and role in relation to the other 
items within the set. 

GRI 2b states that if a product is a mixture or combination of materials or 
substance that are, prima facie, classifiable in two or more headings, then 
GRI 3 applies. This office is of the opinion that the Karaoke device is a com- 
posite good because it is composed of both a sound reproducing device and a 
sound recording device. It will therefore be classified in accordance with GRI 
3: 

GRI 3b provides that mixtures, composite goods consisting of different 
materials or made up of different components, shall be classified as if they 
consisted of the material component, which gives them their essential char- 
acter. 

Based upon the nature and operation of this particular Karaoke device 
this office is of the opinion that neither the sound reproducing capability nor 
the sound recording capability imparts the essential character. The device is 
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configured with controls for each function allowing each to operate indepen- 
dently based upon the user’s discretion. It is advertised, on the retail pack- 
aging as children’s sing-along tape player and recorder. Therefore classifica- 
tion will be in accordance with GRI 3c which states when goods cannot be 
classified by reference to 3a or 3b; they shall be classified under the heading 
which occurs last in numerical order among those which merit equal consid- 
eration. 

Legal Note 6 to Chapter 85 requires, in part, that records, tapes and other 
media of heading 8523 or 8524 remain classified in those headings when en- 
tered with the apparatus for which they are intended. For the purposes of 
this note, the term “apparatus for which they are intended” refers to appara- 
tus which reads or plays the media or which records or writes on the media. 
The functioning of the Karaoke device combined with a cassette player/ 
recorder, clearly demonstrates that it qualifies as an intended apparatus for 
the purpose of Legal Note 6 to Chapter 85. Therefore the contained recorded 
cassette tapes will remain classified in their particular heading. 

The applicable subheading for the Nu-Tronix Karaoke for Kids set will be 
8520.33.9000, Harmonized Tariff Schedule of the United States (HTS), 
which provides for Magnetic tape recorders and other sound recording appa- 
ratus, whether or not incorporating a sound reproducing device: Other mag- 
netic tape recorders incorporating sound reproducing apparatus: Other, cas- 
sette type ... Other: Other. The rate of duty will be free. 

The applicable subheading for the two pre-recorded cassette tapes will be 
8524.51.3040, Harmonized Tariff Schedule of the United States (HTS), 
which provides for records, tapes and other recorded media for sound or 
other similarly recorded phenomena, including matrices mad masters for 
the production of records, but excluding products of chapter 37: Other mag- 
netic tapes: Of a width not exceeding 4mm: Other... Sound recordings on 
cassette tapes. The rate of duty will 4.8cents/sq. meter of recording surface. 

This ruling is being issued under the provisions of Part 177 of the Cus- 
toms Regulations (19 C.F.R. 177). 

A copy of the ruling or the control number indicated above should be pro- 
vided with the entry documents filed at the time this merchandise is im- 
ported. If you have any questions regarding the ruling, contact National Im- 
port Specialist Michael Contino at 646-733-3014. 


ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 
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[ATTACHMENT C] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966608 
CLA-2 RR:CR:GC 966608 KBR 
CATEGORY: Classification 
TARIFF NO.: 8519.99.00, 8543.89.96. 
MR. JOHN P. DONOHUE 
DONOHUE & DONOHUE 
232 South Fourth Street 
Philadelphia, PA 19106 


RE: Reconsideration of NY 187338; Karaoke Systems 


DEAR MR. DONOHUE: 

This is in reference to New York Ruling Letter (NY) I87338 issued by Cus- 
toms National Commodity Specialist Division, New York, on November 4, 
2002, with respect to the Singer Machine Co., Inc. That ruling concerned the 
classification, under the Harmonized Tariff Schedule of the United States 
(HTSUS), of karaoke systems imported from China. You have requested that 
we reconsider this ruling. We have reviewed NY 187338 and determined 
that the classification provided for the karaoke systems is incorrect. 


FACTS: 

NY 187338 concerned CDG Karaoke Systems models STVG—500 and 
SMVG-600, imported from China. Model STVG—500 is a device that allows 
the user to sing along with background music and on-screen lyrics, either 
alone or with a group of people, for entertainment. This floor standing device 
is composed of speakers, a 5.5 inch black and white video monitor capable of 
accepting a video signal from a VCR, a CD+Graphics player, a single cas- 
sette player/recorder, a CD-ROM, and a wired microphone, all configured in 
a wooden cabinet. Also included are the electrical cables necessary for con- 
nection to a power source and to a television. Along with the normal controls 
for the monitor, cassette player/recorder and CD player, the cabinet also has 
microphone volume, echo and auto voice controls and a pitch control. 

The SMVG-600 is a portable karaoke machine composed of self contained 
speakers, a black and white monitor, a CD and CD+Graphics player, a wired 
microphone, a built-in video camera, a CD-ROM, all included in one hous- 
ing. Also included are the necessary cables for connection to a power source 
and/or television. As with the STVG—500 model, along with the normal con- 
trols for the monitor, cassette player/recorder and CD player, the housing 
also has microphone volume, echo and auto voice controls. 

You state that while karaoke systems were first introduced in the 1970's, 
video monitors were not added to karaoke systems until almost 30 years 
later. You state that the video monitor in upper level karaoke machine mod- 
els comprises no more than 8—10% of the production costs. For lower level 
karaoke machine models, you state the video monitor comprises no more 
than 18-20% of the production costs. 

In NY 187338, it was determined that the karaoke machines were classi- 
fied in subheading 8528.22.00, HTSUS, as reception apparatus for televi- 
sion, whether or not incorporating radiobroadcast receivers or sound or 
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video recording or reproducing apparatus; video monitors and video projec- 
tors: video monitors: black and white or other monochrome. We have re- 
viewed that ruling and determined that the classification is incorrect. This 
ruling sets forth the correct classifications. 
ISSUE: 

What is the classification under the HTSUS, of karaoke machines, models 
STVG-—500 and SMVG-600? 


LAW AND ANALYSIS: 

Merchandise is classifiable under the Harmonized Tariff Schedule of the 
United States (HTSUS) in accordance with the General Rules of Interpreta- 
tion (GRIs). Under GRI 1, merchandise is classifiable according to the terms 
of the headings of the tariff schedule and any relative Section or Chapter 
Notes. In the event that the goods cannot be classified on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining 
GRIs may then be applied. 

In interpreting the headings and subheadings, Customs looks to the Har- 
monized Commodity Description and Coding System Explanatory Notes 
(ENs). Although not legally binding, they provide a commentary on the 
scope of each heading of the HTSUS. It is Customs practice to follow, when- 
ever possible, the terms of the ENs when interpreting the HTSUS. See T.D. 
89-90, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 

The HTSUS provisions under consideration are as follows: 


8519 Turntables, record players, cassette players and other 
sound reproducing apparatus, not incorporating a sound re- 


cording device: 
Other sound reproducing apparatus: 


8519.99.00 Other 


8520 Magnetic tape recorders and other sound recording appara- 
tus, whether or not incorporating a sound reproducing de- 
vice: 


Other magnetic tape recorders incorporating sound re- 
producing apparatus: 


8520.33.00 Other, cassette type 


Reception apparatus for television, whether or not incorpo- 
rating radiobroadcast receivers or sound or video recording 
or reproducing apparatus; video monitors and video projec- 
tors: 


Video monitors: 


8528.22.00 Black and white or other monochrome 


* 
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Electrical machines and apparatus, having individual func- 
tions, not specified or included elsewhere in this chapter; 
parts thereof: 


Other machines and apparatus: 
8543.89 Other: 
Other: 
Other: 
8543.89.96 Other 


The articles at issue are two models of karaoke machines imported by The 
Singing Machine Co., Inc., models STVG—500 and SMVG-—600. The devices 
are intended to allow the user to sing along with background music and 
view the lyrics for singing on the device’s video monitor. There is a micro- 
phone which allows the user’s voice to be transmitted and amplified to play 
through the device’s speakers along with the background music. Noteworthy 
distinctions between the two models are that model STVG—500 contains a 
cassette player/recorder which allows the user to record his performance and 
model SMVG-—600 contains a built in video camera but no recording capabil- 
ity. Taken individually, the different functions of the components of the 
karaoke machine would be classified in different headings of Chapter 85, 
HTSUS. 

Because of the machines’ multiple components, NY 187338 cited GRI 3 to 
determine the classification of the karaoke machines. However, we must 


first consider classification of these multi-function articles of Chapter 85, 
HTSUS, pursuant to GRI 1. See HQ 966530 (September 4, 2003), HQ 
966531 (September 4, 2003) and HQ 966072 (September 4, 2003). To classify 
the articles according to GRI 1, we must first look to the relevant section 
and chapter notes. HTSUS Section XVI, Note 3 provides: 


Unless the context otherwise requires, composite machines consisting of 
two or more machines fitted together to form a whole and other ma- 
chines designed for the purpose of performing two or more complemen- 
tary or alternative functions are to be classified as if consisting only of 
that component or as being that machine which performs the principal 
function. 


We find that the subject karaoke machines are composite machines within 
the meaning of Note 3. We further find that the principal function of the 
karaoke machines is as a sound reproduction device. The reason a person 
would use the instant karaoke machines is to reproduce sounds to sing along 
to. The additional features of a monitor which displays the words, a cassette 
deck to record the performance, and a built-in camera to record the perfor- 
mance, are all ancillary to the main function of allowing a person to sing to 
reproduced music. The additional features were developed well after 
karaoke machines were first sold. A person could, and conceivably would, 
fully use the instant machines for their intended purpose without using the 
additional features. 

Customs has previously found that a basic karaoke machine (one without 
a cassette recorder, a monitor, or a built-in video camera) is classified in sub- 
heading 8519.99.00, HTSUS. See NY C88162 (June 9, 1998) and NY J82864 
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(April 3, 2003) (involving another model of “Singing Machine”). Customs 
also classified karaoke machines in this same provision when they included 
components such as cassette players, monitors or cameras. See NY J84858 
(June 4, 2003) (karaoke machine with a cassette player), NY J88831 (Sep- 
tember 22, 2003) (karaoke machine with a monitor) and NY 183939 (July 11, 
2002) (karaoke machine with a video camera). In NY 185748 (September 5, 
2002), Customs ruled that the most important component of a karaoke ma- 
chine with a live action camera was determined by the sound reproducing 
equipment of the karaoke machine, not the accessory feature of the live ac- 
tion camera. 

Conversely, in NY H80326 (May 3, 2001) (involving karaoke machines 
with several additional components notably an AM/FM radio) and NY 
J80054 (January 21, 2003) (involving a combination karaoke machine, color 
television and VCR (video cassette recorder)), Customs found that the ar- 
ticles were not classified pursuant to GRI 3(b) under heading 8519, HTSUS, 
but were classified pursuant to GRI 3(c). See NY F82080 (February 2, 2000) 
(classifying karaoke machines, AM/FM radio and cassette player/recorder 
similarly but without GRI 3 analysis). GRI 3(c) states that when a composite 
good cannot be classified pursuant to GRI 3(a) or (b) it must be classified un- 
der the heading which occurs last in numerical order among those headings 
which equally merit consideration. With respect to the goods in NY H80326, 
NY J80054, and NY F82080, the AM/FM radio feature and the color 
television/VCR allow a user to use the device for a purpose other than as a 
karaoke machine—simply as a radio or television or video player. This is dis- 
tinguishable from the instant karaoke machines because there is not one 
principal function for these other articles. The instant karaoke machines 
will realistically only be used for their karaoke ability. 

Therefore, pursuant to GRI 1 and Section XVI, Note 3, we find that the 
principal function of the instant karaoke machines is determined by their 
sound reproducing function. Model SMVG-—600 is classified under subhead- 
ing 8519.99.00, HTSUS, as turntables, record players, cassette players and 
other sound reproducing apparatus, not incorporating a sound recording de- 
vice, other sound reproducing apparatus, other. However, heading 8519, 
HTSUS, specifically excludes articles with a sound recording device. There- 
fore, because it has recording capability, Model STVG—500 is not classified 
under heading 8519, HTSUS. 

You believe that heading 8520, HTSUS, should be the appropriate classifi- 
cation for the instant karaoke machines. However, heading 8520, HTSUS, 
which involves magnetic tape recorders and other sound recording appara- 
tus, whether or not incorporating a sound reproducing device, is also not ap- 
propriate for the Model STVG—500 karaoke machine. Although one compo- 
nent of the karaoke machine may be classified in heading 8520, HTSUS, as 
we have stated above, the principal function of the article is as a sound re- 
producing apparatus. To classify the article in heading 8520, HTSUS, would 
be to classify the article as if its principal function was that of a recording 
device, which is not the case here. Because there is no heading which eo 
nomine provides for sound reproducing apparatus with recording capability, 
Model STVG-—500 is classified in subheading 8543.89.96, HTSUS, as electri- 
cal machines and apparatus, having individual functions, not specified or in- 
cluded elsewhere in this chapter, other machines and apparatus, other, 
other, other, other. 
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HOLDING: 

Karaoke machine Model SMVG-600 is classified under subheading 
8519.99.00, HTSUS, as turntables, record players, cassette players and 
other sound reproducing apparatus, not incorporating a sound recording de- 
vice, other sound reproducing apparatus, other. Model STVG—500 is classi- 
fied in subheading 8543.89.96, HTSUS, as electrical machines and appara- 
tus, having individual functions, not specified or included elsewhere in this 
chapter, other machines and apparatus, other, other, other, other. 


EFFECT ON OTHER RULINGS: 
NY 187338 dated November 4, 2002, is revoked. 


MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


RI a — 
ATTACHMENT D] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966976 
CLA-2 RR:CR:GC 966976 KBR 
CATEGORY: Classification 
TARIFF NO.: 8543.89.96 
Ms. CHERYL SANTOS 
CVS 
One CVS Drive 
Woonsocket, RI 02895 
RE: Reconsideration of NY 185746; Karaoke Machine 


DEAR Ms. SANTOS: 

This is in reference to New York Ruling Letter (NY) 185746, issued to you 
by the Customs National Commodity Specialist Division, New York, on Sep- 
tember 5, 2002. That ruling concerned the classification, under the Harmo- 
nized Tariff Schedule of the United States (HTSUS), of a karaoke machine 
imported from China. We have reviewed NY 185746 and determined that the 
classification provided for the karaoke machine is incorrect. 


FACTS: 

NY 185746 concerned Nu-Tronix Karaoke for Kids Machine model 159678, 
imported from China. The karaoke machine is a device that allows the user 
to sing along with background music, either alone or with a group of people, 
for entertainment. The karaoke machine is battery operated and is config- 
ured in the same housing with a cassette player/recorder. It is packaged for 
retail sale along with two pre-recorded audiocassette tapes, lyric sheets, in- 
struction booklet and a microphone. Only the karaoke machine is subject to 
this ruling. The recording device allows the user both to play and record cas- 
sette tapes separate from the sing-a-long capability. The device has a volume 
control, separate controls for each function and internal speakers. 
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In NY I85746, it was determined that the karaoke machine was classified 
in subheading 8520.33.00, HTSUS, as magnetic tape recorders and other 
sound recording apparatus, whether or not incorporating a sound reproduc- 
ing device, other magnetic tape recorders incorporating sound reproducing 
apparatus, other, cassette type. We have reviewed that ruling and deter- 
mined that the classification is incorrect. This ruling sets forth the correct 
classification. 


ISSUE: 
What is the classification under the HTSUS of the subject karaoke ma- 
chine? 


LAW AND ANALYSIS: 

Merchandise is classifiable under the Harmonized Tariff Schedule of the 
United States (HTSUS) in accordance with the General Rules of Interpreta- 
tion (GRIs). Under GRI 1, merchandise is classifiable according to the terms 
of the headings of the tariff schedule and any relative Section or Chapter 
Notes. In the event that the goods cannot be classified on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining 
GRIs may then be applied. 

In interpreting the headings and subheadings, Customs looks to the Har- 
monized Commodity Description and Coding System Explanatory Notes 
(ENs). Although not legally binding, they provide a commentary on the 
scope of each heading of the HTSUS. It is Customs practice to follow, when- 
ever possible, the terms of the ENs when interpreting the HTSUS. See T.D. 
89-90, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 

The HTSUS provisions under consideration are as follows: 


8519 Turntables, record players, cassette players and other 
sound reproducing apparatus, not incorporating a sound re- 
cording device: 


Other sound reproducing apparatus: 


8519.99.00 Other 


8520 Magnetic tape recorders and other sound recording appara- 
tus, whether or not incorporating a sound reproducing de- 
vice: 


Other magnetic tape recorders incorporating sound re- 
producing apparatus: 


8520.33.00 Other, cassette type 


8543 Electrical machines and apparatus, having individual func- 
tions, not specified or included elsewhere in this chapter; 
parts thereof: 
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Other machines and apparatus: 
8543.90 Other: 
Other: 
Other: 
8543.89.96 Other 


The article at issue is a karaoke machine model 159678. The device is in- 
tended to allow the user to sing along with background music. There is a mi- 
crophone which allows the user’s voice to be transmitted and amplified to 
play through the device’s speakers along with the background music. The 
karaoke machine contains a cassette player/recorder which allows the user 
to record his performance. Taken individually, the different functions of the 
components of the karaoke machine would be classified in different head- 
ings of Chapter 85, HTSUS. 

Because of the machine’s multiple components, NY 187338 cited GRI 3 to 
determine the classification of the karaoke machine. However, we must first 
consider classification of this multi-function article of Chapter 85, HTSUS, 
pursuant to GRI 1. See HQ 966530 (September 4, 2003), HQ 966531 (Sep- 
tember 4, 2003) and HQ 966072 (September 4, 2003). To classify the article 
according to GRI 1, we must first look to the relevant section and chapter 
notes. HTSUS Section XVI, Note 3 provides: 


Unless the context otherwise requires, composite machines consisting of 
two or more machines fitted together to form a whole and other ma- 
chines designed for the purpose of performing two or more complemen- 


tary or alternative functions are to be classified as if consisting only of 
that component or as being that machine which performs the principal 
function. 


We find that the principal function of the instant karaoke machine is as a 
sound reproduction device. The reason a person would use the instant 
karaoke machine is to reproduce sounds to sing along to. The additional fea- 
ture of a cassette deck to record the performance is ancillary to the main 
function of allowing a person to sing to reproduced music. A person could, 
and conceivably would, fully use the instant machine for its intended pur- 
pose without using the additional feature. 

Customs has previously found that a basic karaoke machine (one without 
a cassette recorder, a monitor, or a built-in video camera) is classified in sub- 
heading 8519.99.00, HTSUS. See NY C88162 (June 9, 1998) and NY J82864 
(April 3, 2003) (involving another model of “Singing Machine”). Customs 
also classified karaoke machines in this same provision when they included 
components such as cassette players, monitors or cameras. See NY J84858 
(June 4, 2003) (karaoke machine with a cassette player), NY J88831 (Sep- 
tember 22, 2003) (karaoke machine with a monitor) and NY [83939 (July 11, 
2002) (karaoke machine with a video camera). In NY 185748 (September 5, 
2002), although determined under GRI 3, Customs ruled that the most im- 
portant component of a karaoke machine with a live action camera was de- 
termined by the sound reproducing equipment of the karaoke machine, not 
the accessory feature of the live action camera. 
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Conversely, in NY H80326 (May 3, 2001) (involving karaoke machines 
with several additional components notably an AM/FM radio) and NY 
J80054 (January 21, 2003) (involving a combination karaoke machine, color 
television and VCR (video cassette recorder)), Customs found that the ar- 
ticles were not classified pursuant to GRI 3(b) under heading 8519, HTSUS, 
but were classified pursuant to GRI 3(c). See NY F82080 (February 2, 2000) 
(classifying karaoke machines, AM/FM radio and cassette player/recorder 
similarly but without GRI 3 analysis). GRI 3(c) states that when a composite 
good cannot be classified pursuant to GRI 3(a) or (b) it must be classified un- 
der the heading which occurs last in numerical order among those headings 
which equally merit consideration. With respect to the goods in NY H80326, 
NY J80054, and NY F82080, the AM/FM radio feature and the color 
television/VCR allow a user to use the device for a purpose other than as a 
karaoke machine—simply as a radio or television or video player. This is dis- 
tinguishable from the instant karaoke machine because there is not one 
principal function for these other articles. The instant karaoke machine will 
realistically only be used for its karaoke ability. 

Therefore, pursuant to GRI 1 and Section XVI, Note 3, we find that the 
principal function of the instant karaoke machine is determined by its sound 
reproducing function. Therefore, a basic karaoke machine would be classi- 
fied under subheading 8519.99.00, HTSUS, as turntables, record players, 
cassette players and other sound reproducing apparatus, not incorporating a 
sound recording device, other sound reproducing apparatus, other. However, 
heading 8519, HTSUS, specifically excludes articles with a sound recording 
device. Therefore, because it has recording capability, the instant karaoke 
machine, model 159678, is not classified under heading 8519, HTSUS. 

NY 185746 ruled that the instant karaoke machine was classified in head- 
ing 8520, HTSUS. However, heading 8520, HTSUS, which involves mag- 
netic tape recorders and other sound recording apparatus, whether or not 
incorporating a sound reproducing device, is also not appropriate for the 
model 159678 karaoke machine. Although one component of the karaoke 
machine may be classified in heading 8520, HTSUS, as we have stated 
above, the principal function of the article is as a sound reproducing appara- 
tus. To classify the article in heading 8520, HTSUS, would be to classify the 
article as if its principal function was that of a recording device, which is not 
the case here. Because there is no heading which eo nomine provides for 
sound reproducing apparatus with recording capability, model 159678 is 
classified in subheading 8543.89.96, HTSUS, as electrical machines and ap- 
paratus, having individual functions, not specified or included elsewhere in 
this chapter, other machines and apparatus, other, other, other, other. 


HOLDING: 

Karaoke machine Model 159678 is classified in subheading 8543.89.96, 
HTSUS, as electrical machines and apparatus, having individual functions, 
not specified or included elsewhere in this chapter, other machines and ap- 
paratus, other, other, other, other. 
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EFFECT ON OTHER RULINGS: 
NY 185746 dated September 5, 2002, is revoked. 


MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


| A a 


19 CFR PART 177 


PROPOSED MODIFICATION OF RULING LETTERS RELAT- 
ING TO TARIFF CLASSIFICATION OF CERTAIN MUL- 
TIPLE SWITCHES 


AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security 

ACTION: Notice of proposed modification of ruling letters relating 
to certain multiple switches. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises 
interested parties that Customs intends to modify two ruling letters 


pertaining to certain multiple switches. While the final classification 
determinations under the Harmonized Tariff Schedule of the United 
States (“HTSUS”) accorded this merchandise are correct, Customs 
believes that the reasoning in the LAW AND ANALYSIS section is 
incorrect. Comments are invited on the correctness of the proposed 
action. 


DATE: Comments must be received on or before April 9, 2004. 


ADDRESS: Written comments are to be addressed to U.S. Customs 
and Border Protection, Office of Regulations and Rulings, Attention: 
Regulations Branch, 1300 Pennsylvania Avenue, N.W., Washington, 
D.C. 20229. Submitted comments may be inspected at U.S. Customs 
and Border Protection, 799 9th Street, N.W., Washington, D.C., dur- 
ing regular business hours. Arrangements to inspect submitted com- 
ments should be made in advance by calling Joseph Clark at (202) 
572-8768. 


FOR FURTHER INFORMATION CONTACT: Tom Peter Beris, 


General Classification Branch, at (202) 572-8789. 
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SUPPLEMENTARY INFORMATION: 


Background 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” 
These concepts are premised on the idea that in order to maximize 
voluntary compliance with Customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal 
obligations. Accordingly, the law imposes a greater obligation on 
Customs to provide the public with improved information concerning 
the trade community’s responsibilities and rights under the Customs 
and related laws. In addition, both the trade and Customs share re- 
sponsibility in carrying out import requirements. For example, un- 
der section 484 of the Tariff Act of 1930, as amended (19 U.S.C. 
1484), the importer of record is responsible for using reasonable care 
to enter, classify and value imported merchandise, and provide any 
other information necessary to enable Customs to properly assess 
duties, collect accurate statistics and determine whether any other 
applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title V1, this notice advises 
interested parties that Customs intends to modify two ruling letters 
pertaining to automotive switches which contain multiple replica- 
tions of the same type of device joined in a single housing. Although 
in this notice Customs is specifically referring to two rulings, HQ 
964533 and HQ 958708, this notice covers any rulings on this mer- 
chandise which may exist but have not been specifically identified. 
Customs has undertaken reasonable efforts to search existing data 
bases for rulings in addition to the two identified. No further rulings 
have been found. Any party who has received an interpretive ruling 
or decision (i.e., ruling letter, internal advice memorandum or deci- 
sion or protest review decision) on the merchandise subject to this 
notice should advise Customs during this notice period. 

In HQ 964533, dated October 2, 2000 (“Attachment A” to this docu- 
ment), Customs revoked a previous ruling, HQ 963621, dated August 
31, 2000, which classified certain automotive switches under sub- 
heading 8536.50.90, HTSUS. In HQ 964533 Customs took the posi- 
tion that because the subject merchandise consisted of three indi- 
vidual switches joined in a common housing, it was classified under 
heading 8537, HTSUS, which provides for other bases, equipped 
with two or more apparatus of heading 8536 or 8537, for electric con- 
trol or the distribution of electricity. Customs based this decision 
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upon its interpretation of Universal Electronics, Inc. v. United 
States, 112 F.3D 488 (1997), affg 20 CIT 337 (1996). 

Customs has had an opportunity to reexamine the issue, and now 
believes that its interpretation of Universal as set for in HQ 964533 
is erroneous. Nonetheless, the switches were properly classified in 
heading 8537, HTSUS, based upon the terms of the heading. Fur- 
thermore, in HQ 964533 Customs found erroneous the reasoning 
found in HQ 963621 as to why Customs believed heading 8537 did 
not apply to the wiper switch and motor vehicle steering column 
switch. While Customs still believes that the reasoning in HQ 
963621 is erroneous, it is based not upon the holding in Universal, 
but rather the analysis set forth in HQ 966188. 

Further, this notice clarifies Customs Headquarters ruling letter 
HQ 958708 (set forth as Attachment B), which revoked the classifi- 
cation and treatment of certain membrane switch assemblies. That 
ruling, published in the February 28, 1996, CUSTOMS BULLETIN, Vol. 
30, No. 9, revoked HQ 088964, which classified certain membrane 
switch assemblies in subheading 8517.90.30, Harmonized Tariff 
Schedule of the United States (“HTSUS”). While the determination 
of HQ 968708 that the goods are classified in subheading 8537.10.90, 
HTSUS, is correct, Customs feels that the Law and Analysis section 
of HQ 958708 is not clear as to the reasoning of that final determina- 
tion. Therefore, we are clarifying 958708 by modifying it with HQ 
966298, which sets forth our reasoning for the final determination 
on the subject merchandise. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to modify HQ 
964533, HQ 958708 and any other ruling not specifically identified 
to the extent that they do not reflect the proper interpretation of 
Universal or classification of multiple switches pursuant to the 
analysis set forth in proposed HQ 966188 (“Attachment C”) and pro- 
posed HQ 966298 (“Attachment D”). The classification determina- 
tions of HQ 964533 and HQ 958708 are affirmed. Before taking this 
action, we will give consideration to any written comments timely re- 
ceived. 


DATED: February 25, 2004 


John Elkins for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


Attachments 
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[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 964533 
OCTOBER 2, 2000 
CLA-2 RR:CR:GC 964533 JAS 
CATEGORY: Classification 
TARIFF NO.: 8537.10.90 
MR. ROBERT J. RESETAR 
PORSCHE CARS NORTH AMERICA, INC. 
980 Hammond Drive, Suite 1000 
Atlanta, GA 30328 


RE: HQ 963621 Revoked; Wiper Switch and Motor Vehicle Steering Col- 
umn Switch 


DEAR MR. RESETAR: 

In HQ 963621, which we issued to you on August 31, 2000, a wiper switch 
and a steering column switch for motor vehicles were held to be classifiable 
in subheading 8536.50.90, Harmonized Tariff Schedule of the United States 
(HTSUS), as electrical apparatus for switching or protecting electrical cir- 
cuits for a voltage not exceeding 1,000 V. HQ 963621 effectively revoked two 
rulings on the merchandise, NY E81997 and NY E81998, both of which the 
Director of Customs National Commodity Specialist Division, New York, is- 
sued to you on June 16, 1999. These rulings had classified the merchandise 


in subheading 8708.99.80, Harmonized Tariff Schedule of the United States 
(HTSUS), as other parts and accessories of motor vehicles. 

Subsequent to issuing HQ 963621, additional information brought to our 
attention has led us to conclude that the classification expressed in that de- 
cision is incorrect. The facts remain as stated in HQ 963621; however, the 
law and analysis hereinafter set forth, requires a different conclusion. We 
regret the delay in resolving the matter. 


FACTS: 

The article in NY E81997 is a wiper switch mounted on the steering col- 
umn of a motor vehicle. It consists of a single lever that, depending on which 
way it is toggled, controls the speed of the windshield wipers and also en- 
gages the washer fluid pump to spray cleaner onto the windshield. The ar- 
ticle in NY E81998 is a 3-in-1 switch mounted on the steering column be- 
hind the steering wheel of a motor vehicle. It incorporates three individual 
levers mounted together, each consisting of a windshield wiper speed switch, 
a cruise control on/off/setting switch, and a turn signal and high/low head- 
light switch. 

The HTSUS provisions under consideration are as follows: 


Electrical apparatus for switching or protecting electrical circuits or for 
making connections to or in electrical circuits ... for a voltage not ex- 
ceeding 1,000 V: 


8536.50 Other switches: 


Other 
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.. other bases, equipped with two or more apparatus 
of heading 8536 or 8537, for electric control or the dis- 
tribution of electricity ...: 


8537.10 For a voltage not exceeding 1,000 V: 
8537.10.90 Other 


Parts and accessories of the motor vehicles of headings 
8701 to 8705: 


Other parts and accessories of bodies (including 
cabs): 


8708.29 Other: 
8708.99.80 Other 


ISSUE: 
Whether the wiper switch and the 3-in-1 steering column switch are auto- 
motive parts or accessories or electrical apparatus of Chapter 85. 


LAW AND ANALYSIS: 

Under General Rule of Interpretation (GRI) 1, Harmonized Tariff Sched- 
ule of the United States (HTSUS), goods are to be classified according to the 
terms of the headings and any relative section or chapter notes, and pro- 
vided the headings or notes do not require otherwise, according to GRIs 2 
through 6. 

The Harmonized Commodity Description and Coding System Explanatory 
Notes (ENs) constitute the official interpretation of the Harmonized System. 
While not legally binding, the ENs provide a commentary on the scope of 
each heading of the Harmonized System and are thus useful in ascertaining 
the classification of merchandise under the System. Customs believes the 
ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 
(Aug. 23, 1989). 

Initially, Section XVI, Note 1(1), HTSUS, excludes articles of Section XVII. 
Heading 8708, other parts and accessories of motor vehicles, is in Section 
XVII. But, Section XVII, Note 2(f), HTSUS, excludes from the expressions 
“parts” and “parts and accessories” electrical machinery and equipment of 
Chapter 85. So, the question is whether these switches are described by a 
provision in Chapter 85. 

In your two ruling requests, both dated May 27, 1999, from which NY 
E81997 and NY E81998 resulted, you cited heading 8537 for possible con- 
sideration. The rulings that were issued, however, contained no discussion of 
that provision. However, in Universal Electronics, Inc. v. United States, 
(CAFC Slip Op. 96-1345, April 24, 1997), the U.S. Court of Appeals for the 
Federal Circuit affirmed a decision of the Court of International Trade (Slip 
Op. 96-48, March 7, 1996), in classifying hand-held remote controls for tele- 
visions and stereos as other bases, equipped with two or more apparatus of 
heading 8536 or 8537, for electric control or the distribution of electricity, in 
subheading 8537.10.00 (now 10.90), HTSUS. In that case, a user pushing a 
specified button or switch on the remote completes an electrical circuit. This 
sends voltage through a microcontroller in the remote to a microcontroller 
on the television or stereo which, in turn, sends the necessary amount of 
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electricity to effect the channel change. This, in effect, is apparatus contain- 
ing multiple switches for electric control or the distribution of electricity. We 
also find that the CAFC decision is in concert with previous Customs rul- 
ings, HQ 958711 and HQ 958708, both dated February 6, 1996, and with 
HQ 958451, dated February 8, 1996. These decisions classified switch as- 
semblies, containing multiple switches in various configurations, used to 
connect circuits in telephones, computer keyboards, calculators, and chil- 
dren’s games in subheading 8537.10.90, HTSUS. 

HQ 963621 included an explanation of why Customs believed heading 
8537 did not apply to the wiper switch and the motor vehicle steering col- 
umn switch. However, in view of Universal Electronics, and the cited rul- 
ings, this explanation is incorrect and no longer represents Customs position 
on this or similar merchandise. 

HOLDING: 

Under the authority of GRI 1, the wiper switch and the 3-in-1 steering col- 
umn switch are provided for in heading 8537. They are classifiable in sub- 
heading 8537.10.90, HTSUS. 


EFFECT ON OTHER RULINGS: 
HQ 963621, dated August 31, 2000, is revoked. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


a 
[ATTACHMENT B] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 958708 
FEBRUARY 6, 1996 
CLA-—2 RR:TC:MM 958708 JAS 
CATEGORY: Classification 
TARIFF NO.: 8537.10.90 
MR. J. G. BRADFORD 
AT&T 
Guilford Center, P.O. Box 2500 
Greensboro, NC 27420-5000 


RE: HQ 088964 Revoked; Membrane Switch Assembly, Keypad With Two 
Flexible Membrane Circuits Having Carbon Ink Circuitry Printed on 
Them, Paper Spacers and Plastic Graphics; Parts of Electrical Appara- 
tus for Line Telephony or Telegraphy, Heading 8517; Touch Operated 
Switch for Making/Breaking Electric Contact in Multiline Telephone 
Systems, Nidec Corporation v. U.S., Section XVI, Note 2 

DEAR MR. BRADFORD: 

In HQ 088964, dated July 23, 1991, we responded to your letter of Febru- 
ary 25, 1991, and advised that a membrane switch assembly for multiline 
telephone sets was classifiable in subheading 8517.90.30, Harmonized Tariff 
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Schedule of the United States (HTSUS), as parts of electrical apparatus for 
line telephony or telegraphy, telephone sets. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed modification/revocation of HQ 
088964 was published on January 3, 1996, in the Customs Bulletin, Volume 
30, Number 1. The one comment received in response to this notice favored 
the proposal. The commenter noted that the merchandise in issue is plainly 
described by the language of heading 8537, and that neither the heading 
text nor the Harmonized Commodity Description and Coding System Ex- 
planatory Notes contains limiting language that reduces the scope of head- 
ing 8537 to encompass only large scale equipment. 

FACTS: 

Switch assemblies come in various configurations and are often used with 
printed circuit boards to connect circuits in telephones, computer keyboards, 
calculators, and children’s games. The membrane switch assembly which is 
the subject of this inquiry is described in HQ 088964 as usually including 
two flexible membrane circuits, adhesive paper spacers, plastic graphics, 
and in some variations, molded plastic housings or backplates. The flexible 
membranes have a carbon ink circuitry printed on them. The switches are 
assembled in layers and bonded with the self-contained adhesive of the spac- 
ers and graphics. The switches vary in size from 2 inches to 8 inches in 
width and from 4 inches to 18 inches in length, including insertible tails 
(electrical connectors). 

The provisions under consideration are as follows: 


8517 Electrical apparatus for line telephony or telegraphy, in- 
cluding such apparatus for carrier-current line systems; 
parts thereof: 


8517.90 Parts: 
Other parts, incorporating printed circuit assemblies: 


8517.90.12 Parts for telephone sets . . . 8.5 percent 


Boards, panels (including numerical control panels), con- 
soles, desks, cabinets and other bases, equipped with two or 
more apparatus of heading 8535 or 8536, for electric control 
or the distribution of electricity * * 


8537.10 For a voltage not exceeding 1,000 V: 

8537.10.90 Other .. . 4.8 percent 
ISSUE: 

Whether the membrane switch assembly is a good included in heading 
8537. 
LAW AND ANALYSIS: 

Merchandise is classifiable under the Harmonized Tariff Schedule of the 
United States (HTSUS) in accordance with the General Rules of Interpreta- 
tion (GRIs). GRI 1 states in part that for legal purposes, classification shall 





104 CUSTOMS BULLETIN AND DECISIONS, VOL. 38, NO. 11, MARCH 10, 2004 


be determined according to the terms of the headings and any relative sec- 
tion or chapter notes, and provided the headings or notes do not require oth- 
erwise, according to GRIs 2 through 6. 

The Harmonized Commodity Description And Coding System Explanatory 
Notes (ENs) constitute the official interpretation of the Harmonized System. 
While not legally binding on the contracting parties, and therefore not 
dispositive, the ENs provide a commentary on the scope of each heading of 
the Harmonized System and are thus useful in ascertaining the classifica- 
tion of merchandise under the System. Customs believes the notes should 
always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (Aug. 23, 
1989). 

Subject to certain exceptions that are not relevant here, goods that are 
identifiable parts of machines or apparatus of Chapter 84 or Chapter 85 are 
classifiable in accordance with Section XVI, Note 2, HTSUS. Nidec Corpora- 
tion v. United States, 861 F. Supp. 136, aff'd. 68 F. 3d 1333 (1995). Parts 
which are goods included in any of the headings of Chapters 84 and 85 are 
in all cases to be classified in their respective headings. See Note 2(a). Other 
parts, if suitable for use solely or principally with a particular machine, or 
with a number of machines of the same heading, are to be classified with the 
machines of that kind. See Note 2(b). 

HQ 088964 cited with approval United States v. General Electric Com- 
pany, 441 F. 2d 1186, 58 CCPA 152, C.A.D. 1021 (1971). This case, decided 
under the HTSUS predecessor tariff code, the Tariff Schedules of the United 
States (TSUS), held that item 685.90, TSUS—the predecessor provision of 
heading 8537—was not a “specific” provision for purposes of General Inter- 
pretative Rule 10(ij), TSUS. Under Rule 10(ij), a parts provision shall not 
prevail over a specific provision. This case was believed to be instructive in 
interpreting the provisions of heading 8537. Initially, we note that the 
phraseology of item 685.90 and that of heading 8537 are similar but not 
identical, so that whether General Electric is instructive as to the scope of 
heading 8537 is unclear. Moreover, Section XVI, Note 2(a) does not require 
that a heading of Chapter 84 or Chapter 85 be specific; the heading need 
merely include the good in issue. It is our opinion that the switch membrane 
assembly is a good included in heading 8537. The use of dial keypads or 
function keys for telephone sets, goods substantially similar to the mem- 
brane switch assembly in issue, involves depressing a key on a keypad to di- 
vert an electrical signal so that a printed wiring board (PWB) in the tele- 
phone recognizes the key typed. This essentially joins two ends of the 
electrical path on the PWB, completing an electrical circuit. 

Relevant ENs at p. 1391, state that the goods of heading 85.37 consist of 
an assembly of apparatus of the kind referred to in headings 85.35 and 
85.36 (e.g., switches and fuses) on a board, panel, console, etc., or mounted 
in a cabinet, desk, etc., for electric control or distribution of electricity. The 
membrane switch assembly in issue consists of individual switches bonded 
together in layers. It meets the description in heading 8537 as a base 
equipped with two or more apparatus of headings 8535 or 8536 (i.e., 
switches) for electric control or the distribution of electricity, as required by 
Section XVI, Note 2(a), HTSUS. 


HOLDING: 
Under the authority of GRI 1, the membrane switch assembly is provided 
for in heading 8537. It is classifiable in subheading 8537.10.90, HTSUS. 
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HQ 088964, dated July 23, 1991, is hereby revoked. In accordance with 19 
U.S.C. 1625(c)(1), this ruling will become effective 60 days after its publica- 
tion in the Customs Bulletin. Publication of rulings or decisions pursuant to 
19 U.S.C. 1625(c)(1) does not constitute a change of practice or position in 
accordance with section 177.10(c)(1), Customs Regulations (19 CFR 
177.10(c)(1)). 


JOHN DURANT, 
Director, 
Tariff Classification Appeals Division. 


RNR ae 
[ATTACHMENT C] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966188 
CLA-2 RR:CR:GC 966188 TPB 
CATEGORY: Classification 
TARIFF NO.: 8537.10.90 
MR. ROBERT J. RESETAR 
PORSCHE CARS NORTH AMERICAN, INC. 
980 Hammond Drive, Suite 1000 
Atlanta, GA 30328 


RE: Wiper Switch and Motor Vehicle Steering Column Switch; HQ 964533 
Analysis Modified, Classification Affirmed. 


DEAR Mk. RESETAR: 

This is in reference to HQ 964533, issued to you on October 2, 2000, in 
which a wiper switch and steering column switch for motor vehicles were 
held to be classifiable under subheading 8537.10.90, Harmonized Tariff 
Schedule of the United States (“HTSUS”), which provides for other bases, 
equipped with two or more apparatus of heading 8536 or 8537, for electric 
control or the distribution of electricity . . . for a voltage not exceeding 1,000 
volts. That ruling revoked a previous ruling issued to you, HQ 963621, dated 
August 31, 2000, which classified those parts in subheading 8536.50.90, 
HTSUS. HQ 964533 indicated that the change in Customs position stemmed 
from its interpretation of Universal Electronics, Inc. v United States, 112 
F.3d 488 (1997), affg 20 CIT 337 (1996), which indicated that multiple 
switches for electronic control are classified under heading 8537. 

We have had an opportunity to re-examine the issue and find that Cus- 
toms interpretation of Universal was incorrect. However, the plain language 
of the heading indicates that the automotive switches were correctly classi- 
fied under heading 8537, HTSUS. Thus, for the reasons set forth below, HQ 
964533 is modified to the extent that is does not reflect our understanding of 
Universal, but the classification of the switches is affirmed. 


FACTS: 
The article presently at issue is a 3-in-1 switch mounted on the steering 
column behind the steering wheel of a motor vehicle. It incorporates three 
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individual levers mounted together, each consisting of a windshield wiper 
speed switch, a cruise control on/off/setting switch, and a turn signal and 
high/low headlight switch. 


ISSUE: 
Whether the wiper switch and the 3-in-1 steering column switch are auto- 
motive parts or accessories or electrical apparatus of Chapter 85. 


LAW AND ANALYSIS: 

Under General Rule of Interpretation (GRI) 1, Harmonized Tariff Sched- 
ule of the United States (HTSUS), goods are to be classified according to the 
terms of the headings and any relative section or chapter notes, and pro- 
vided the headings or notes do not require otherwise, according to GRIs 2 
through 6. 

The Harmonized Commodity Description and Coding System Explanatory 
Notes (ENs) constitute the official interpretation of the Harmonized System. 
While not legally binding, the ENs provide a commentary on the scope of 
each heading of the Harmonized System and are thus useful in ascertaining 
the classification of merchandise under the System. Customs believes the 
ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 
(Aug. 23, 1989). 

The HTSUS provisions under consideration are as follows: 


8536 Electrical apparatus for switching or protecting electrical 
circuits or for making connections to or in electrical 
circuits .. . for a voltage not exceeding 1,000 V: 


8536.50 Other switches: 
8536.50.90 Other 


8537 ... Other bases, equipped with two or more apparatus of 
heading 8535 or 8536, for electric control or the distribution 
of electricity ...: 


8537.10 For a voltage not exceeding 1,000 V: 
8537.10.90 Other 


8708 Parts and accessories of the motor vehicles of headings 
8701 to 8705: 
Other parts and accessories of bodies (including cabs): 
8708.99 Other: 
Other: 
Other: 


8708.99.80 Other 


Initially, Section XVI, Note 1(1), HTSUS, excludes articles of Section XVII. 
Heading 8708, parts and accessories of motor vehicles, is in Section XVII. 
But, Section XVII, Note 2(f), HTSUS, excludes from the expressions “parts” 
and “parts and accessories” electrical machinery and equipment of Chapter 
85. The question, therefore, is whether these switches are described by a 
provision in Chapter 85. 
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In your original two ruling requests, both dated May 27, 1999, from which 
NY E81997 and NY E81998 resulted, you cited heading 8537, HTSUS, for 
possible consideration. The rulings that were issued, however, contained no 
discussion of that provision. Heading 8537, HTSUS, provides for other 
bases, equipped with two or more apparatus of heading 8535 or 8536. 

The wiper switch consists of a single lever that performs separate switch- 
ing functions and the 3-in-1 steering column switch consists of three indi- 
vidual switches joined in a common housing, each of which controls a sepa- 
rate function within the vehicle. Because these devices contain multiple 
switches, each of which is an apparatus found in heading 8536, HTSUS, 
they meet the plain language of heading 8537. 

In Universal, the Court of Appeals for the Federal Circuit affirmed a deci- 
sion by the Court of International Trade classifying hand-held remote con- 
trol units under subheading 8537.10.00, HTSUS. However, the merchandise 
in Universal consisted of both switches and terminals. Because there was a 
combination of different types of devices that are classified under heading 
8536, heading 8537, HTSUS was applicable. Here, we have multiples of a 
single type of device, i.e. switches. The court in Universal did not explicitly 
address a position on multiple replications of a single type of device. It ruled 
on devices containing both switches and terminals. Questions which merely 
lurk in the record, neither brought to the attention of the court nor ruled 
upon, are not to be considered as having been so decided as to constitute pre- 
cedents. Webster v. Fall, 266 U.S. 507, 511 (1925). Therefore, the finding in 
Universal is not a precedent with respect to the merchandise presently be- 
fore us. 

Customs believes that heading 8536 covers individual apparatus of the 
type named in the heading. Multiples of a single type of apparatus meet the 
plain language of heading 8537, HTSUS, since they are “two or more” of the 
apparatus. Because both the wiper switch and the 3-in-1 steering column 
switch are provided for in heading 8537, Section XVII, Note 2(f), HTSUS, 
eliminates heading 8708 from consideration. 

HQ 964533 cited to several other Customs rulings, i.e. HQ 958711 and HQ 
958708, both dated February 6, 1996 and HQ 958451, dated February 8, 
1996, that classified apparatus with multiple devices in heading 8537, 
HTSUS. Although HQ 964533 indicated that these were classified for the 
same reasons as the CAFC did in Universal, HQ 958708 actually contained 
both switches and connectors, which dictated classification under heading 
8537, HTSUS. The merchandise in HQ 958711 and HQ 958451 was classi- 
fied under heading 8537, HTSUS, in accordance with a plain text reading of 
the heading, i.e. the goods contained two or more apparatus of heading 8535 
or 8536, rather than by application of Universal. 

Finally, HQ 964533 rejected the reasoning found in HQ 963621, dated Au- 
gust 31, 2000, based on Customs view of Universal. This view was first ex- 
pressed in HQ 963218, dated May 24, 2000. That ruling classified junction 
boxes and power distribution boxes which contained relays and fuses in 
heading 8537, HTSUS. Customs indicated in HQ 963218 that heading 8536, 
HTSUS, provides for “multiples of one... apparatus.” While Customs still 
believes this view is invalid, it is because of Customs understanding of the 
plain language of heading 8537, HTSUS, and not because of the holding in 
Universal. For that reason, the observation that heading 8536, HTSUS, pro- 
vides for multiples of apparatus of heading 8535 or 8536, HTSUS, is again 
rejected, due to a plain text reading of heading 8537, HTSUS. 
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HOLDING: 

For the reasons stated above, under the authority of GRI 1, Customs af- 
firms that the 3-in-1 steering column switch is provided for in heading 8537, 
specifically, subheading 8537.10.90, HTSUS. 


EFFECT ON OTHER RULINGS: 

HQ 964533 is modified to the extent that it reflects Customs understand- 
ing of Universal. The views in HQ 963218 and HQ 963621 on the distinction 
between headings 8536 and 8537, HTSUS, is rejected and hereby modified. 


MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


| IE 
[ATTACHMENT D] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966298 
CLA-2 RR: CR: GC 966298 TPB 
CATEGORY: Classification 
TARIFF NO.: 8537.10.90 
Mr. J. G. BRADFORD 
AT&T 
Guilford Center, P.O. Box 2500 
Greensboro, NC 27420-5000 


RE: HQ 958708 Clarified and Modified; Membrane Switch Assembly. 


DEAR MR. BRADFORD: 

This is in reference to HQ 958708, issued to you on February 6, 1996, 
which revoked HQ 088964. HQ 958708 classified certain membrane switch 
assemblies under subheading 8537.10.90, Harmonized Tariff Schedule of the 
United States (“HTSUS”). During the process of reviewing rulings, we dis- 
covered that while the final classification of the merchandise in question 
was correct, the reasoning set forth in the Law and Analysis section of HQ 
958708 required clarification as to why the membrane switch assembly was 
classified in that subheading. This ruling clarifies that decision. 


FACTS: 
The facts of the case as indicated in HQ 958708 are as follows: 


Switch assemblies come in various configurations and are often used 
with printed circuit boards to connect circuits in telephones, computer 
keyboards, calculators, and children’s games. The membrane switch as- 
sembly which is the subject of this inquiry is described in HQ 088964 as 
usually including two flexible membrane circuits, adhesive paper spac- 
ers, plastic graphics, and in some variations, molded plastic housings or 
backplates. The flexible membranes have a carbon ink circuitry printed 
on them. The switches are assembled in layers and bonded with the 
self-contained adhesive of the spacers and graphics. The switches vary 
in size from 2 inches to 8 inches in width and from 4 inches to 18 inches 
in length, including insertible tails (electrical connectors). 
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ISSUE: 
Whether the membrane switch assembly is a good included in heading 
8537. 


LAW AND ANALYSIS: 

Classification under the HTSUS is made in accordance with the General 
Rules of Interpretation (“GRIs”). GRI 1 provides that the classification of 
goods shall be determined according to the terms of the headings of the tar- 
iff schedule and any relative Section or Chapter Notes. In the event that the 
goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRIs may then be 
applied. 

The Harmonized Commodity Description and Coding System Explanatory 
Notes (“ENs”) constitute the official interpretation of the Harmonized Sys- 
tem at the international level. While neither legally binding nor dispositive, 
the ENs provide a commentary on the scope of each heading of the HTSUS 
and are generally indicative of the proper interpretation of these headings. 
See T.D. 89-80. 

The HTSUS provisions under consideration are as follows: 

8517 Electrical apparatus for line telephony or telegraphy, in- 

cluding such apparatus for carrier-current line systems; 
parts thereof: 


8517.90 Parts: 
Other parts, incorporating printed circuit assemblies: 


8517.90.12 Parts for telephone sets 


8537 Boards, panels (including numerical control panels), con- 
soles, desks, cabinets and other bases, equipped with two or 
more apparatus of heading 8535 or 8536, for electric control 
or the distribution of electricity: 


8537.10 For a voltage not exceeding 1,000 V: 
8537.10.90 Other 


HQ 088964, which HQ 958708 revoked, classified the membrane switch 
assemblies in heading 8517, HTSUS. We hereby incorporate by reference 
the Law and Analysis section of HQ 958708 as to why the switch assemblies 
are classified under heading 8537, HTSUS, but add the following discussion 
by way of clarification. 

The switch assemblies in question, as described in the Facts section of this 
ruling, contain individual switches bonded together in layers. The switch as- 
semblies also include insertible tails (electrical connectors). Thus, the switch 
assemblies satisfy the terms of heading 8537, as bases equipped with two or 
more apparatus of headings 8535 or 8536 (i.e., switches and connectors) for 
electrical control or the distribution of electricity. 

HOLDING: 

For the reasons stated above, under authority of GRI 1, the membrane 
switch assembly is classified under subheading 8537.10.90, HTSUS, as: 
“Boards, panels (including numerical control panels), consoles, desks, cabi- 
nets and other bases, equipped with two or more apparatus of heading 8535 
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or 8536, for electric control or the distribution of electricity: For a voltage 
not exceeding 1,000 V: Other.” 
EFFECT ON OTHER RULINGS: 

HQ 958708 is clarified by the discussion above and the classification is af- 
firmed. 

MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 
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OPINION 
RIDGWAY, Judge: 


In the immortal words of Yogi Berra, “It’s deja vu all over again.” 
Bethlehem IJ—the first opinion in this action—remanded to the 
U.S. Department of Commerce (“Commerce”) the July 1999 agree- 
ment between that agency and the Government of Brazil,” which 


1 


1 John Bartlett, Familiar Quotations 754 (Justin Kaplan ed., 16"" ed. 1992). 


2See Certain Hot-Rolled Flat-Rolled Carbon-Quality Steel from Brazil, 64 Fed. Reg. 
38,797 (July 19, 1999) (suspension of countervailing duty investigation and entry of suspen- 
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suspended at the eleventh hour the investigation into alleged 
countervailable subsidies received from the Brazilian Government 
by three Brazilian steel exporters (“Brazilian Exporters”). See 
Bethlehem Steel Corp. v. United States, 25 CIT ____ , 159 F. Supp. 2d 
730 (2001) (“Bethlehem IT”’).* Familiarity with that opinion is pre- 
sumed. 

Bethlehem II found that the Suspension Agreement itself rebutted 
any presumption that the agency had considered the comments of 
the plaintiff domestic steel producers (“Domestic Producers”),” as re- 
quired agency by the applicable statute. Specifically, the Agreement 
not only failed to incorporate any of the substantive revisions sought 
in the Domestic Producers’ comments on the proposed agreement; it 
also failed to correct the numerous drafting errors and inaccuracies 
that their comments identified. Based on “Commerce's failure to 
comply with the notice, comment and consultation requirements of 
the suspension agreement statute,” the remand was intended to per- 
mit the agency to “reconsider its Suspension Determination, giving 
due consideration to all of the petitioners’ comments—the substan- 
tive ones as well as those identifying drafting or clerical errors.” 25 
CIT at___ , 159 F. Supp. 2d at 743. 

Now before the Court is Commerce’s Amended Final Redetermina- 
tion Pursuant to Court Remand (“Amended Final Remand Results” 
or “Amended Remand Determination”). Commerce has there stead- 


fastly reaffirmed its defense of the Suspension Agreement and, in- 
deed, asserts boldly that “the only changes made... should be the 
corrections of the [specified] clerical errors.” Jd. at 8. See also id. at 
38. 

The Brazilian Exporters join Defendant, the United States (“the 
Government”) in urging dismissal of this action, arguing that the 
Amended Final Remand Results are supported by substantial evi- 


sion agreement) (Public Administrative Record Document (“P.R. Doc.”) No.173) (the “Sus- 
pension Agreement” or the “Agreement”). 

3The Brazilian Exporters—Usinas Siderirgicas de Minas Gerais (“USIMINAS”), 
Companhia Sidertrgica Paulista (“COSIPA”), and Companhia Sidertrgica Nacional 
(“CSN”)—are Defendant-Intervenors in this action. 

4 Bethlehem I issued in a companion case challenging the suspension agreement in the 
parallel antidumping duty proceeding. Bethlehem Steel Corp. v. United States, 25 
CIT , 146 F. Supp. 2d 927 (2001) (“Bethlehem I”). After Bethlehem I remanded that ac- 
tion to Commerce, the Brazilian steel exporters were determined to be in violation of that 
suspension agreement. The agreement was therefore terminated, and the action was dis- 
missed. See Final Results of Antidumping Duty Administrative Review and Termination of 
the Suspension Agreement, Certain Hot-Rolled Flat-Rolled Carbon Quality Steel Products 
From Brazil, 67 Fed. Reg. 6226 (Feb. 11, 2002). Read together, Bethlehem I and Bethlehem 
II provide the backdrop for this opinion. 


5The Domestic Producers are Bethlehem Steel Corporation; U.S. Steel Group, a unit of 
USX Corporation; Ispat Inland Inc.; LTV Steel Company, Inc.; and National Steel Corpora- 
tion. As discussed in greater detail below, they constitute roughly half of the industry over- 
all, and well over half of the industry that participated in the underlying investigation. See 
Bethlehem II, 25 CIT at n.3, 159 F. Supp. 2d at 731 n.3. 
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dence and otherwise in accordance with law. See Defendant’s Re- 
sponse in Opposition to Plaintiffs’ Comments on the Department of 
Commerce’s Amended Final Remand Results (“Def.’s Brief”) at 1-2; 
Defendant-Intervenors’ Comments on the Department of Com- 
merce’s Amended Final Remand Determination (“Def.-Ints.’ Brief”) 
at 1. 

In contrast, the Domestic Producers contend that “[dlespite being 
given not one, but two opportunities on remand, [Commerce] still 
has failed to meet any of the stringent requirements set forth in the 
[suspension agreement] statute. . . .” Plaintiffs’ Comments on the De- 
partment of Commerce’s Amended Final Remand Results (“Pls.’ 
Brief”) at 1-2. As such, the Domestic Producers assert that Com- 
merce’s Amended Final Remand Results, as well as its underlying 
suspension determination, are not supported by substantial evidence 
on the record and are otherwise not in accordance with law. 

For the reasons set forth below, this action must be remanded yet 
again to the Department of Commerce. 


I. Background 


In late September 1998, the Domestic Producers, among others, 
petitioned Commerce and the International Trade Commission 
(“ITC”), seeking the imposition of countervailing duties on certain 
steel products from Brazil. In keeping with the tight statutory dead- 


lines established by the countervailing duty laws, the ITC issued its 
preliminary material injury determination one month later. Com- 
merce’s preliminary determination issued in mid-February 1999, 
finding that countervailable subsidies were indeed being provided to 
the Brazilian Exporters. 

On June 6, 1999, barely one month prior to the deadline for its fi- 
nal determination, Commerce and the Brazilian Government ini- 
tialed a proposed agreement to suspend the countervailing duty in- 
vestigation. Because the relevant statute requires that a suspension 
agreement be completed no later than the date of Commerce’s final 
determination, and because the statute requires Commerce to notify 
and consult with petitioners at least 30 days in advance, June 6, 
1999, was the last possible day on which Commerce could announce 
its intention to suspend the investigation. Commerce provided a 
copy of the proposed agreement to the Domestic Producers, and re- 
quired that any comments be submitted by June 28, 1999. 

The Domestic Producers filed a timely, and lengthy submission de- 
tailing numerous substantive objections to the proposed suspension 
agreement. Nevertheless, a few days later, on July 6, 1999—the 
deadline for issuance of Commerce’s final determination in the 
countervailing duty investigation—the agency and the Brazilian 
Government executed the Suspension Agreement. Commerce’s final 
affirmative determination in the underlying investigation—issued 
that same day—found net subsidy rates for the Brazilian Exporters 
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ranging between 6.35% and 9.67%.° However, as a result of the Sus- 
pension Agreement, no countervailing duty order has ever issued. 

This challenge to the Suspension Agreement ensued, resulting in 
Bethlehem II and a remand to Commerce, “to enable [the agency] to 
comply with the notice, comment and consultation requirements of 
the suspension agreement statute; to allow it to articulate its inter- 
pretation of the monitoring provisions of the statute; to afford it the 
opportunity to articulate its interpretation of certain provisions of 
the ‘extraordinary circumstances’ requirement of the statute... ; to 
allow it to articulate its interpretation of the public interest require- 
ment; and to permit it to reconsider the Suspension Agreement and 
its underlying Suspension Determination in that light.” See 
Bethlehem IT, 159 F. Supp. 2d at 762. 

In lieu of filing the remand results in accordance with the time- 
table established in the order accompanying Bethlehem II, Com- 
merce sought and was granted an extension of time of more than 60 
days to, inter alia, “solicit and consider comments from the inter- 
ested parties.” See Defendant’s Consent Motion for Extension of 
Time in which Commerce may File its Remand Results (Sept. 10, 
2001) at 2. Commerce nevertheless did not release its draft remand 
results to the Domestic Producers until 6:00 p.m. on November 13, 
2001—under cover of a letter requiring that any comments be filed 
no later than close of business two days thereafter, and emphasizing 
that “no extensions can be granted.” See Letter from Commerce to 
Skadden, Arps (Nov. 13, 2001), PR. Doc. No. 265. Thus, more than 
100 days elapsed before Commerce released its draft remand results. 
Moreover, during that period, the agency consulted with other enti- 
ties, but engaged in no consultations with the Domestic Producers.’ 
Yet, once it released its draft remand results, Commerce accorded 
the Domestic Producers less than 48 hours to analyze the draft re- 
sults, research and draft comments, and file those comments. 

When the Domestic Producers objected strenuously to Commerce’s 
procedure, the agency filed its “final remand results” with the Court 
but sought, and was granted, a second remand to solicit comments 
and to consult with the parties. See Order (Dec. 10, 2001) (granting 
Defendant’s Consent Motion for Remand). Even after that second re- 
mand, however, Commerce did not initiate consultations with the 
Domestic Producers. 

The Domestic Producers submitted comments on Commerce’s final 
remand results on January 11, 2002. See Plaintiffs’ Comments on 
the Department of Commerce’s Amended Final Remand Results, P.R. 


6The following month, the ITC issued its final determination on material injury, con- 
firming its affirmative preliminary finding. 

7 See, e.g., Commerce Memorandum to File Regarding Consultations with Consuming In- 
dustries, Producers, and Workers (Nov. 2, 2001), P.R. Doc. No. 261 (documenting Commerce 
consultations with other entities). 
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Doc. No. 279 at 5. Still, Commerce did not meet with the Domestic 
Producers until February 19, 2002—more than a month after the 
Domestic Producers had filed their comments on the “final remand 
results,” three months after those “final remand results” were filed 
with the Court, more than three months after Commerce’s draft re- 
mand results were released, more than six months after Bethlehem 
IT remanded the case to the agency, and more than two and a half 
years after Commerce signed the Suspension Agreement. 

In any event, as discussed below, the Domestic Producers contend 
that Commerce’s February 2002 consultations were perfunctory and 
pro forma, at best. The Final Amended Remand Results here at is- 
sue were filed approximately two weeks thereafter. 


Il. Analysis 


As Bethlehem II explained, there are essentially two distinct types 
of suspension agreements in countervailing duty cases—so-called 
“subsection (b) agreements” and “subsection (c) agreements.” See 
generally Bethlehem II, 25 CIT at , 159 F. Supp. 2d at 734-35. 
Subsection (b) agreements eliminate or offset completely a 
countervailable subsidy, or cease exports of the subject merchandise. 
19 U.S.C. § 1671c(b). In contrast, subsection (c) agreements—like 
the Suspension Agreement at issue here—do not cease exports; nor 
do they completely eliminate or offset countervailable subsidies. 
Rather, they eliminate only the exports’ injurious effect. 19 U.S.C. 
§ 1671c(c). 

Prior to accepting either a subsection (b) or (c) agreement, Com- 
merce must find both that “suspension of the investigation is in the 
public interest,” and that “effective monitoring of the agreement by 
the United States is practicable.” 19 U.S.C. § 1671c(d). Commerce 
also is required to notify petitioners of, and consult with them con- 
cerning, its intention to suspend the investigation. In addition, Com- 
merce must provide petitioners with a copy of the proposed agree- 
ment, and accord them an opportunity to comment. 19 U.S.C. 
§ 1671c(e). 

But there are additional requirements for subsection (c) agree- 
ments. Because such agreements, by definition, allow some subsidy 
practices to continue, Congress restricted subsection (c) agreements 
to cases involving “extraordinary circumstances”—cases where the 
suspension of the investigation is more beneficial to the domestic in- 
dustry than its continuation, and where the investigation is “com- 
plex.” See S. Rep. No. 96—249 at 51 (discussing the extraordinary cir- 
cumstances requirement set out in 19 U.S.C. § 1671c(c)(4)). 

Moreover, while all subsection (c) agreements require findings of 
“extraordinary circumstances” and “complexity” (as discussed above), 
there are unique requirements for those subsection (c) agreements 
which are—like the Agreement at issue here—quantitative restric- 
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tion agreements.® Specifically, the statute mandates that, in evaluat- 
ing the public interest vis-A-vis such an agreement, Commerce must 
both (i) consult with potentially affected consuming industries, as 
well as potentially affected producers and workers in the domestic 
industry, and (ii) take into account the impact of such an agreement 
on U.S. consumers, the international economic interests of the 
United States, and the competitiveness of the domestic industry (in 
addition to any other necessary or appropriate factors). 19 U.S.C. 
§ 1671c(d)(1). 

As Congress intended, Commerce has invoked the suspension pro- 
visions of the trade laws only infrequently in both countervailing 
duty and antidumping investigations. Notably, prior to the suspen- 
sions of both the countervailing duty investigation at issue and the 
parallel antidumping investigation, Commerce had accepted only 
four other subsection (c) agreements, including both antidumping 
and countervailing duty cases. Significantly, in each of those four 
prior cases, Commerce sought—and obtained—the consent of the pe- 
titioners. See Bethlehem II, 25 CIT at , 159 F. Supp. 2d at 735. 

Attacking the Amended Final Remand Results, the Domestic Pro- 
ducers continue to challenge virtually every aspect of the suspension 
here at issue, arguing (a) that Commerce still has not complied with 
the notice, comment and consultation requirements of the suspen- 
sion agreement statute; (b) that there are no “extraordinary circum- 
stances” in this case (i.e., that, inter alia, the Agreement is not more 
beneficial to the domestic industry than a countervailing duty or- 
der); (c) that effective monitoring of the Agreement is not practi- 
cable; and (d) that the Agreement does not serve the public interest. 


A. Notice, Comment and Consultation 


The notice, comment and consultation requirements of the suspen- 
sion agreement statute mandate that, before entering into a suspen- 
sion agreement, Commerce must: 


(1) notify the petitioner of, and consult with the petitioner con- 
cerning, its intention to suspend the investigation . . . not less 
than 30 days before the date on which it suspends the investi- 
gation, 


(2) provide a copy of the proposed agreement to the peti- 
tioner ... together with an explanation of how the agreement 
will be carried out and enforced (including any action required 
of foreign governments), and of how the agreement will meet 


8A quantitative restriction agreement is an agreement by a foreign government to limit 
the volume of imports of the merchandise at issue into the United States—that is, an agree- 
ment establishing a quota. See 19 U.S.C. § 1671c(c)(3). 
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the requirements of subsections (b) and (d) or (c) and (d) of [the 
statute], and 


(3) permit all interested parties ...to submit comments and 
information for the record before the date on which notice of 
suspension of the investigation is published. .. . 


19 U.S.C. § 1671c(e).” The legislative history of the statute high- 
lights the importance « f those provisions, emphasizing that “the re- 
quirement that the petitioner be consulted will not be met by pro 
forma communications. Complete disclosure and discussion is re- 
quired.” S. Rep. No. 96—249 at 54. 

From the beginning of this case, the Government has maintained 
that Commerce has complied fully with all applicable notice, com- 
ment and consultation requirements. However, as Bethlehem II 
noted, apart from several conclusory statements, the administrative 
record initially was utterly devoid of affirmative evidence “to indi- 
cate that Commerce even reviewed—much less considered or re- 
sponded to—the petitioners’ written comments” on the proposed sus- 
pension agreement. 25 CIT at _, 159 F. Supp. 2d at 740. 
Similarly, Bethlehem II observed that, although the Government’s 
brief stated that Commerce “met several times” with petitioners 
“‘regarding its intention to suspend the investigation’... the only 
record evidence cited to support that assertion [was] the Suspension 
Determination, which state[d] simply that the petitioners were ‘con- 
sulted.’” 25 CIT at ___ n.21, 159 F. Supp. 2d at 740 n.21 (citations 
omitted). And, according to the Domestic Producers, while “the De- 
partment did inform the Petitioners several times that it was deter- 
mined to suspend the investigation regardless of whether Petitioners 
objected,” Commerce “never consulted with the Petitioners regarding 
the details of the Agreement, as opposed to the concept of suspend- 
ing the investigation.” Jd. (citations omitted). Indeed, at oral argu- 
ment, counsel for the Government candidly conceded that the press 
of time had prevented Commerce from responding to the petitioners’ 
comments in its Suspension Determination or engaging in greater 
consultation. Bethlehem II, 25 CIT at ___.n.24, 159 F. Supp. 2d at 
742 n.24 (citation omitted).° 


9In addition to the consultation requirements of 19 U.S.C. § 1671c(e), which govern all 
suspension agreements under both subsections (b) and (c), there are additional consultation 
requirements which apply to quantitative restriction agreements such as the Suspension 
Agreement at issue here. See 19 U.S.C. § 1671c(d)(1). 

10 As summarized in section I above and detailed in Bethlehem II, Commerce notified pe- 
titioners here of the proposed suspension agreement on the /ast possible day under the sus- 
pension agreement statute, given the imminent deadline for issuance of the agency’s final 
countervailing duty determination. 25 CIT at ____ , 159 F. Supp. 2d at 735-36. Commerce’s 
timing thus truly came “down to the wire,” placing tremendous pressure on the agency and 
all parties. As Bethlehem II noted, there can be no doubt that “the tandem tasks of both fi- 
nalizing the [agency’s] Final Determination and determining whether to suspend the inves- 
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As discussed above, Bethlehem II concluded that the Suspension 
Agreement itself rebutted any presumption that the agency had con- 
sidered all evidence of record in reaching its determination. Specifi- 
cally, Bethlehem II reasoned that “Commerce’s failure . . . to correct 
in the final Suspension Agreement even the drafting and clerical er- 
rors identified by the petitioners [was] compelling evidence that 
Commerce failed to give appropriate consideration to the petitioners’ 
written comments.” 25 CIT at , 159 F. Supp. 2d at 743. Based on 
“Commerce’s failure to comply with the notice, comment and consul- 
tation requirements of the suspension agreement statute,” the case 
was remanded to the agency, to permit it to “reconsider its Suspen- 
sion Determination, giving due consideration to all of the petitioners’ 
comments—the substantive ones as well as those identifying draft- 
ing or clerical errors” and to permit it to “undertake any further con- 
sultation that may be appropriate.” Jd. 

The Amended Final Remand Results acknowledge that the Agree- 
ment includes “minor clerical errors,” and indicate that Commerce 
has reached an agreement with the Brazilian Government to correct 
those errors. Amended Final Remand Results at 35. But the Domes- 
tic Producers charge that Commerce nevertheless remains in default 
on its notice, comment and consultation obligations under the stat- 
ute. See generally Pls.’ Brief at 2-12. 

The Domestic Producers assert that, in contravention of the direc- 
tive in Bethlehem II, Commerce failed on remand to fundamentally 
reconsider the Suspension Agreement and the underlying suspen- 
sion determination. Pls.’ Brief at 8-12. The purpose of the remand 
was, in fact, to permit Commerce to “reconsider its Suspension De- 
termination.” Bethlehem II, 25 CIT at ____ , 159 F. Supp. 2d at 743 
(emphasis added). Moreover, as the Domestic Producers emphasize, 
Bethlehem II expressly disavowed any assumptions as to “the out- 
come on remand,” opining that “[w]hile it is possible that, upon re- 
consideration, Commerce will once again conclude that suspension is 
justified and that the Suspension Agreement should remain un- 
changed, it is also conceivable that Commerce will determine that— 
while suspension is justified—some of the terms of the Agreement 
must be altered, or that Commerce will abandon the concept of a 
suspension agreement entirely.” Pls.’ Brief at 8—9 (quoting Bethlehem 
IT, 25 CIT at ___ n.8, 159 F. Supp. 2d at 732 n.8). 

As evidence that Commerce failed to comply with the mandate to 
reconsider the Suspension Agreement, the Domestic Producers point 
first to the failure of the Amended Final Remand Results to address 


tigation in fact did tax Commerce personnel to the limit.” In fact, Commerce had revised its 
regulations in 1997 to significantly advance the deadlines for initialing and signing suspen- 
sion agreements to avoid precisely the dilemma presented here—the “enormous burden on 
the parties and on the Department” inherent in the simultaneous consideration of a suspen- 
sion agreement and preparation of a final determination. It is unclear why that regulatory 
timeline was ignored in this case. 25 CIT at ___ n.24, 159 F. Supp. 2d at 742 n.24. 
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a number of their comments, which they submitted initially in late 
June 1999 (on the then proposed Suspension Agreement), and later 
resubmitted (in response to Commerce’s initial remand results). Ac- 
cording to the Domestic Producers, Commerce “ignored” their sug- 
gestions in its Final Amended Remand Results, even though their 
comments on the initial remand results specifically noted that the 
agency had not previously addressed certain specific points. Pls.’ 
Brief at 9-10. 

However, Commerce is not required to respond to all comments; 
rather, its obligation is to give meaningful consideration to them. 
The Domestic Producers have cited no authority to support their in- 
timation to the contrary. See generally Bethlehem II, 25 CIT 
at ___ n.23, 159 F. Supp. 2d at 740 n.23 (discussing Commerce’s past 
practice on responding to comments on draft suspension agreements, 
in context of Domestic Producers’ criticism of Commerce’s failure to 
respond to comments). Moreover, absent some showing to the con- 
trary, Commerce is presumed to have considered not only all com- 
ments, but all evidence of record, in reaching its determinations. 25 
CIT at___ , 159 F. Supp. 2d at 741 (citing, inter alia, Hoogovens 
Staal BV v. United States, 24 CIT 242, 247, 93 F. Supp. 2d 1303, 
1307 (2000) ). Indeed, in this case, the Amended Final Remand Re- 
sults affirmatively state that Commerce “did, in fact, consider all of 
plaintiffs’ other comments, and determined that none of these other 
proposed substantive changes were required.” Amended Final Re- 
mand Results at 40." 

Similarly unpersuasive is the Domestic Producers’ complaint that, 
of their comments that Commerce specifically addressed, the agency 
“flatly rejected every single one.” Pls.’ Brief at 10-11. The fact that 
Commerce does not agree with and adopt a partys comments does 
not ipso facto prove that the agency failed to give them meaningful 
consideration. 

The Domestic Producers’ claim that Commerce failed to “give any 
meaningful consideration to terminating or abandoning the Agree- 
ment” is nevertheless a matter of grave concern. See Pls.’ Brief at 11- 
12. The Amended Final Remand Results state simply that “Com- 
merce has not only considered the possibility of termination, but has 
also discussed this possibility with the [Government of Brazil]” and 
“[clontrary to the assertion of plaintiffs, Commerce did in fact con- 
sider the various options posed by the Court, including whether or 
not to alter or to abandon the Agreement.” Amended Final Remand 
Results at 8, 38. The administrative record is devoid of any real ex- 
planation, reasoning or analysis by the agency. And, indeed, the 


11Tn its brief, the Government provides summary responses to the substance of each of 
the comments that the Domestic Producers assert were ignored. Compare Def.’s Brief at 
51-53 with Pls.’ Brief at 9-10. However, those responses are not based on the record and, as 
such, constitute post hoc rationalization by litigation counsel. 
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Amended Final Remand Results and the record on remand them- 
selves suggest that Commerce considered termination only to the ex- 
tent that it raised the matter with the Government of Brazil—and, 
even then, in the context of the termination of the companion anti- 
dumping suspension agreement. Amended Final Remand Results at 
6—7 (discussing Commerce’s consultations with the Brazilian Gov- 
ernment as to whether it wished to terminate the Agreement); P.R. 
Doc. Nos. 281, 285, 286.'* Here, Commerce has failed to compile a 
record sufficient to enable a court to “satisfy itself that the agency 
exercised a reasoned discretion” in determining not to terminate—or 
revise—the Suspension Agreement. See Greater Boston Television 
Corp. v. Federal Communications Comm., 444 F.2d 841, 850 (D.C. 
Cir. 1971). 

The Domestic Producers further contend that Commerce failed to 
engage in “meaningful consultations” with them, as required by the 
suspension agreement statute. See Pls.’ Brief at 6-8. The Govern- 
ment retorts that it “sought remand expressly to allow Bethlehem a 
full opportunity to provide its comments.” Def.’s Brief at 50. As 
Bethlehem II explained, however, the consultation requirements im- 
posed by the statute are separate and distinct from its notice and 
comment requirements. 25 CIT at ___ n.26, 159 F. Supp. 2d at 743 
n.26. Thus, Commerce’s solicitation and consideration of written 
comments from the Domestic Producers could not fulfill the agency’s 
independent obligation to consult with them. 

Commerce’s reliance on its face-to-face meeting with the Domestic 
Producers’ counsel is similarly problematic. See Def.’s Brief at 50. As 
discussed above, the legislative history of the suspension agreement 
statute makes it clear that “the requirement that the petitioner be 
consulted will not be met by pro forma communications.” S. Rep. No. 
96-249 at 54. Congress imposed the consultation requirement on 
Commerce to ensure that petitioners have a meaningful opportunity 
to present their views. But, as reflected in the Commerce Depart- 
ment’s own memo summarizing its meeting with the Domestic Pro- 
ducers, “the Department briefed Petitioners on the Department’s .. . 
consultations with the Brazilians and their request to maintain the 
CVD suspension agreement. [Petitioners’ counsel] stated that Peti- 
tioners are opposed to maintaining the CVD suspension agreement.” 
Commerce Memorandum on Consultations with Plaintiffs, PR. Doc. 
No. 280. Commerce’s own words paint a picture of “consultations” 
that can only be described as perfunctory and pro forma, in patent 
contravention of the statute—an impression that is further rein- 
forced by the timing of the meeting, which Commerce held a full 


12See Appendices 11-13 to Defendant’s Appendix for Defendant’s Response in Opposi- 
tion to Plaintiffs’ Comments on the Department of Commerce’s Amended Final Remand Re- 
sults. 
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three months after it had filed its final remand results (defending 
the Agreement to the very letter). 

In light of Commerce’s failure to consult meaningfully with the 
Domestic Producers before signing the Suspension Agreement, the 
agency’s belated “consultation” on remand simply adds insult to in- 
jury. The agency’s record of “consultation”—both initially, and on re- 
mand—also tends to belie a sincere interest in seeking to ascertain 
and (if possible) accommodate legitimate concerns of petitioners, and 
to suggest instead a desire to “go through the motions” of conferring 
and then to “paper over” any objections. 

Commerce’s failure in this case to consult meaningfully with the 
petitioners and its failure to give meaningful consideration to termi- 
nating or abandoning the Agreement are, in fact, both mere symp- 
toms of a much greater, underlying problem—the unique circum- 
stances surrounding the execution of this Agreement. Due to its own 
failure to allow itself sufficient time to consult meaningfully with the 
Domestic Producers before entering into the Suspension Agreement, 
Commerce may well now feel trapped between a rock and a hard 
place. Although it has sought (however belatedly) to consult with the 
Domestic Producers, it (at least arguably) cannot repudiate the 
Agreement, or even revise it without the consent of the Brazilian 
Government. Under these circumstances, it is perhaps not surpris- 
ing that Commerce’s general tenor throughout these proceedings has 
been to minimize or dismiss the Domestic Producers’ comments and 
concerns. 

One can only speculate what the Suspension Agreement would 
have looked like had Commerce allowed itself sufficient time to con- 
fer in advance with the Domestic Producers in order to ascertain 
their concerns, and then to negotiate with the Brazilian Government 
in an effort to resolve them. Maybe timely consultations and negotia- 
tions would have yielded a suspension agreement acceptable to the 
Domestic Producers (as such consultations and negotiations have in 
all other cases);'* maybe there would have been no agreement at all. 
In any event, it is highly unlikely that—had Commerce consulted 
with the Domestic Producers in a timely fashion (as the statute re- 
quires)—any resulting agreement would have been identical in every 
respect to the Agreement now in place. 


13 As noted above, Commerce sought—and obtained—the consent of the petitioners to 
each of the four subsection (c) suspension agreements that predated the suspension agree- 
ments in this case and in the companion antidumping proceeding. None of those other cases 
involved the exigencies present in this case, and in the companion case; thus, there was pre- 
sumably the opportunity for greater consultation and negotiation between Commerce and 
the domestic interests on the one hand, and between Commerce and the foreign interests on 
the other hand. Of course, as Bethlehem II explained, Commerce has no one but itself to 
blame for the exigency surrounding the Agreements both in this case and in the companion 
case. 25 CIT at n.24, 159 F. Supp. 2d at 742 n.24. 
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Further, due to the unique posture of this case, Commerce now 
necessarily views the Domestic Producers’ comments through the 
prism of an executed Agreement by which it is bound, and rejects 
their concerns because (according to Commerce) they do not reflect 
either a violation of the statute, or a violation of the Agreement 
(which would justify its termination). See, e.g., Amended Final Re- 
mand Results at 8. There can be little doubt that this is a very differ- 
ent—and much more rigorous—standard for comments than that 
which Commerce has applied in other cases, where it has consulted 
petitioners in advance. In this sense, Commerce’s violation in this 
case of its procedural obligation under the statute to consult with pe- 
titioners before concluding the Agreement has potentially far- 
reaching and fundamental substantive implications for the case. 

It is, of course, impossible to turn the clock back to a time before 
the Suspension Agreement was signed. It is thus now impossible for 
Commerce to fulfill—literally—the statutory requirement that the 
agency engage in meaningful consultations with petitioners “not less 
than 30 days” before the date of suspension. See 19 U.S.C. 
§ 1671c(e)(1). Given the fact of the executed Suspension Agreement, 
Commerce’s willingness (and perhaps its ability) to give meaningful 
consideration to terminating or abandoning that Agreement is simi- 
larly constrained. In short, it is clear that the Domestic Producers 
have been deprived of certain procedural rights accorded them by 
the statute. What is entirely unclear is whether those deprivations 
can be effectively remedied. 

This matter thus must be remanded to afford Commerce one final 
opportunity to engage in further consultations with the Domestic 
Producers (if appropriate), and—in any event—to make the case that 
its consultations have, indeed, been meaningful. At the same time, 
Commerce must give meaningful consideration to terminating, 
abandoning or revising the Agreement, in light of the Domestic Pro- 
ducers’ comments and the agency’s consultations; and that consider- 
ation must be sufficiently documented in the administrative record 
to enable a court to review the agency’s action and satisfy itself that 
the agency’s consideration of options was, indeed, meaningful. 

Because the matter is being remanded to enable Commerce to 
demonstrate compliance with the notice, comment and consultation 
requirements of the suspension agreement statute, a “substantial 
evidence” review of the agency’s factual findings would be prema- 
ture. See generally Bethlehem II, 25 CIT at , 159 F. Supp. 2d at 
743. Even as to legal issues, considerations of judicial economy and 
deference to agency autonomy and expertise counsel restraint—with 
the exception of one major, overarching legal issue, addressed below. 


B. Extraordinary Circumstances /“Beneficiality” 


As summarized in section II above, subsection (c) agreements (like 
the Suspension Agreement here) are limited to cases involving “ex- 
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traordinary circumstances”—that is, circumstances in which, inter 
alia, “suspension of an investigation will be more beneficial to the do- 
mestic industry than continuation of the investigation.” 19 U.S.C. 
§§ 1671c(c)(1), 1671c(c)(4)(A) (emphasis added). The parties here 
have spilt much ink on this so-called “beneficiality” requirement 
and, in particular, on the Domestic Producers’ contention that it im- 
plicitly requires petitioners’ consent for a subsection (c) agreement; 
or, stated differently, that the petitioning domestic industry wields 
“veto power” over suspension agreements of the type at issue here. 
See generally Bethlehem II, 25 CIT at ____ , 159 F. Supp. 2d at 747- 
50; Pls.’ Brief at 14-24; Def.’s Brief at 25-30; Def.-Ints.’ Brief at 
9-12. 

As Bethlehem II pointed out, “On its face, the language of the sus- 
pension agreement statute “entrust[s] the ‘more beneficial’ determi- 
nation to Commerce, and... [does] not expressly accord the domes- 
tic industry a veto power.” 25 CIT at___ , 159 F. Supp. 2d at 748 
(quoting Bethlehem I, 25 CIT at___ , 146 F. Supp. 2d at 947-48). 
However, Bethlehem II did not rule on the Domestic Producers’ con- 
tention that the “beneficiality” requirement implicitly requires their 
consent; instead, it stated that, “[o]n remand, Commerce will have 
the opportunity at the administrative level to explain its interpreta- 
tion of the ‘more beneficial’ requirement, in light of the legislative 
history and Commerce’s own prior practice.” Bethlehem II, 25 CIT 
at___ , 159 F. Supp. 2d at 753. 

In its Amended Final Remand Results, Commerce roundly rejects 
the Domestic Producers’ readings of both the legislative history of 
the suspension agreement statute and agency past practice. See gen- 
erally Amended Final Remand Results at 47-51. 

The Domestic Producers have continued to rely heavily on a state- 
ment by Senator Heinz that he “would find it very difficult to believe 
a judgment that the domestic industry would benefit more from a 
suspension agreement than a completed investigation if that indus- 
try had expressed its opposition to such an action.” Pls.’ Brief at 
15-16 (quoting 125 Cong. Rec. 20,168 (1979)). On remand, Com- 
merce minimized the significance of that statement, concluding 
that—viewed in context—it was reflective of the Senator’s personal 
opposition to suspension agreements in principle. See Def.’s Brief at 
27-28 (citing Amended Final Remand Results at 47-48). 

The Domestic Producers quarrel with Commerce’s characteriza- 
tion of the Heinz statement as “personal,” and argue that—as a 
sponsor of the bill—statements by the Senator are properly treated 
as authoritative legislative history pursuant to applicable rules of 
statutory construction. See Pls.’ Brief at 16-19. However, as Com- 
merce pointed out, Senator Heinz also commented that “the domes- 
tic industry would be expected to have some input into the question 
of whether it would benefit by an assurance.” Amended Final Re- 
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mand Results at 48 (quoting 125 Cong. Rec. 20,168 (emphasis 
added)). As the Amended Final Remand Results correctly note, “[t]he 
fact that even the strongest proponent of limitations on suspension 
agreements and ‘assurances’ did not find it generally obvious that 
the domestic industry would have more than ‘some input’ belies the 
suggestion that such input was generally assumed by the Congress 
to reach the level of a veto.” Amended Final Remand Results at 48. 

The Domestic Producers seek to buttress the authority of the 
Heinz statement on which they rely by noting that Commerce has 
given the statement great weight in the past. In particular, the Do- 
mestic Producers point to a 1992 memo (the “Powell Memo”) pre- 
pared by Commerce’s then-Chief Counsel for Import Administration, 
which advised—relying on the Heinz statement—that the “bene- 
ficiality” requirement presented a “serious obstacle” to concluding an 
elimination-of-injury agreement such as the Suspension Agreement 
here, because “[t]he legislative history of this provision indicates 
that Congress arguably intended it to require that the domestic in- 
dustry consent to this type of agreement.” See Pls.’ Brief at 19-21 (ci- 
tation omitted). The Executive Summary of the Powell Memo was to 
the same effect, stating that “most options carry procedural require- 
ments. These include: securing the agreement of the domestic peti- 
tioner. . . .” See id. at 20. 

In its Amended Final Remand Results, Commerce embarks on lin- 
guistic analysis in an effort to establish that the sentence in the 
Powell Memo concerning the legislative history of the statute was 
nothing more than an attempt to identify hypothetical arguments 
that might be made by litigants challenging a subsection (c) agree- 
ment. See Amended Final Remand Results at 49. Commerce simi- 
larly seeks to explain away the statement quoted from the Powell 
Memo’s Executive Summary. Jd. at 49-50. But, as the Domestic Pro- 
ducers observe, Commerce’s efforts are more than strained. See Pls.’ 
Brief at 21-22. 

The Domestic Producers may well be right that “the inescapable 
conclusion that must be drawn from the Powell Memorandum is that 
the Department itself has previously determined that it is required 
to secure the consent of petitioners for an elimination-of-injury sus- 
pension agreement like that entered into in this case.” See id. at 22. 
But that is not necessarily the end of the matter. Commerce may 
change its views. See McClatchy Newspapers, Inc. v. N.L.R.B., 131 
F.3d 1026 (D.C. Cir. 1997) (holding that agencies are entitled to devi- 
ate from reasoning used in prior decisions). Thus, “there is no rule of 
administrative stare decisis. Agency practice, once established, is not 
frozen in perpetuity. Agencies frequently adopt one interpretation of 
a statute and then, years later, adopt a different view. As long as the 
new interpretation is consistent with congressional intent, an 
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agency may make a ‘course correction.’ ” Toyota Motor Sales, U.S.A., 
Inc. v. United States, 7 CIT 178, 192-93, 585 F. Supp. 649, 661 
(1984) (citations omitted); cf., Santa Fe Pac. R.R. Co. v. United 
States, 294 F.3d 1336 (Fed. Cir. 2002) (holding that an agency may 
change its position if it believes that the previous position was based 
on a mistaken legal interpretation). 

As a general principle, of course, an agency is required to provide 
an adequate explanation for departing from prior practice. See Hus- 
sey Copper, Ltd. v. United States, 17 CIT 993, 834 F. Supp. 413, 418 
(1993). Under the circumstances of this case, it is unclear whether 
Commerce’s prior approach to suspension agreements—including 
the Powell Memo—amounts to a prior practice. See generally 
Bethlehem II, 25 CIT at ___ n.23, ___ n.37, 159 F. Supp. 2d at 740 
n.23, 749 n.37 (reserving judgment as to existence of established 
agency practice concerning suspension agreements, and summariz- 
ing case law on requirements for departure from such practices). In 
any event, to the extent that it can be said that Commerce has an 
established practice of interpreting the legislative history discussed 
above to require petitioners’ consent to a subsection (c) agreement, 
the agency’s analysis of the suspension agreement statute and its 
legislative history in the Amended Final Remand Results adequately 
justifies its departure from such practice. 

To say that the statute does not require petitioners’ consent to a 
subsection (c) agreement, however, is not to say that their opposition 
is irrelevant. Even if petitioners’ consent is not per se required, the 
extent of the domestic industry’s consent—or opposition—logically 
must bear on (and, arguably, itself constitutes evidence as to) 
whether or not a suspension agreement is, in the words of the stat- 
ute, “more beneficial to the domestic industry.” When Commerce 
elects to enter into a subsection (c) agreement over the objections of 
a majority of the industry, it does so at its peril—particularly where, 
as here, it cannot point to “early settlement” as a benefit. Commerce 
is being far too cavalier here. It cannot dismiss the fact that a major- 
ity of the industry affirmatively and vehemently opposes the Sus- 
pension Agreement, and no one—not a single domestic producer or 
consumer—affirmatively supports it. 

Some aspects of a “more beneficial” judgment are inherently sub- 
jective, just as some are necessarily predictive. It is therefore the 
height of hubris to presume to tell a majority of the industry what is 
in its best interests. While it is true that the statute requires—as a 
precondition to a subsection (c) agreement—that Commerce make a 
determination as to whether the agreement is more beneficial to the 
domestic industry, it strains credulity to suggest that Congress in- 
tended that Commerce substitute its judgment for a majority of 
those in the trade, who live and breathe the industry every day, and 
whose futures and fortunes are inextricably tied to it. 
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Reviewing this administrative record as a whole, one is left with a 
distinctly uneasy sense that there is more here than meets the eye— 
that not all the cards are on the table. On remand, Commerce will 
have the opportunity to directly address the extent of the opposition 
of the domestic industry, and to articulate precisely why its judg- 
ment as to the best interests of the industry should be credited over 
that of the industry itself. 


Ill. Conclusion 


For the reasons set forth above, this case is remanded yet again to 
the Department of Commerce, to afford it one final opportunity to 
comply with the notice, comment and consultation requirements of 
the suspension agreement statute, and to make the case that its con- 
sultations have been meaningful; to allow Commerce to give mean- 
ingful consideration to terminating, abandoning, or revising the Sus- 
pension Agreement, in light of the Domestic Producers’ comments 
and the agency’s consultations (and to document that consideration 
in the administrative record so that it can be subjected to judicial re- 
view); and to permit Commerce to directly address the extent of the 
opposition of the domestic industry, and to articulate precisely 
why—under the circumstances of this case—its judgment as to the 
best interests of the industry should be credited over that of the in- 
dustry itself. 

A separate order will enter accordingly. 
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OPINION 
WALLACH, Judge: 


I 
Introduction 


On January 22, 2004, the court heard oral argument on Plaintiffs, 
SKF USA Inc., SKF France S.A., and SARMA (collectively “SKF”), 
Partial Consent Motion for Preliminary Injunction (“Motion”) to en- 
join the liquidation of certain ball bearings (“BBs”) from France cov- 
ered by the United States Department of Commerce’s (“Commerce”) 
administrative review of antidumping duty orders on BBs. Ball 
Bearings and Parts Thereof From France, Germany, Italy, Japan, 
and Singapore: Final Results of Antidumping Duty Administrative 
Reviews, Rescission of Administrative Review in Part, and Determi- 
nation Not To Revoke Order in Part, 68 Fed. Reg. 35,623 (June 16, 
2003) (“administrative review”). Plaintiffs timely filed their Motion 
and Defendant-Intervenor, Timken, consented to the Motion.’ Defen- 
dant claimed that it did not have an adequate opportunity to review 
the proposed order of injunction.* During a telephonic status confer- 
ence held with all the parties on September 18, 2003, the court 
asked the parties to confer. Defendant subsequently agreed to all but 
one aspect of the order for injunction: specifically, it did not agree to 
the injunction remaining in effect through any potential appeals of 
this court’s determination. 

A preliminary injunction issued by this court continues after issu- 
ance of a judgment at least through the period of the automatic stay 
provided pursuant to USCIT R. 62 and throughout any appeals. The 
court retains the power to modify or exert jurisdiction over the in- 
junction until a final and conclusive decision is rendered. The court 
has jurisdiction over this matter pursuant to 28 U.S.C. § 1581(c) 
(2000). For those reasons, the court will grant Plaintiffs’ Motion and 
enjoin liquidation until the injunction expires as a matter of law or 
until it orders otherwise. 


1 Pursuant to USCIT R. 56.2, Judgment upon an Agency Record for an Action Described 
in 28 U.S.C. § 1581(c) “[alny motion for a preliminary injunction to enjoin the liquidation of 
entries that are the subject of the action shall be filed by a party to the action within 30 
days after the date of service of the complaint, or at such later time, for good cause shown.” 

2 Pursuant to USCIT Rule 7, “[blefore . . . a motion for a preliminary injunction to enjoin 
the liquidation of entries . . . is made, the moving party shall consult with all other parties 
to the action to attempt to reach agreement, in good faith, on the issues involved in the mo- 
tion. 
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II 
Background 


Pursuant to USCIT 56.2, Plaintiffs challenge certain aspects of the 
administrative review of the antidumping duty orders covering BBs. 
The entries at issue are BBs and parts thereof from France, which 
were produced, or exported to or imported into the United States, by 
SKF during the period of review (“POR”) from May 1, 2001, through 
April 30, 2002.° Plaintiffs filed their Motion requesting that the 
court enter an order enjoining the United States, during the pen- 
dency of this action, from liquidating all the entries: those entered, 
or withdrawn from warehouse, for consumption during the POR; 
those produced by SKF France S.A. or Sarma, exported to or im- 
ported into the United States by SKF; or those exported to or im- 
ported into the United States with the knowledge and authorization 


of SKF4 


iil 
Arguments 


Plaintiffs claim that absent an injunction preventing liquidation, 
Commerce will instruct the U.S. Bureau of Customs and Border Pro- 
tection (“Customs”) to liquidate their entries and deprive this court 
of a basis for judicial review of the challenged determination. More- 


over, Plaintiffs contend that injunctions granted by this court during 
a challenge to an antidumping review should continue in effect until 
the party exhausts its appeals, and a final and conclusive decision is 
rendered. Conversely, Defendant claims that a preliminary injunc- 
tion, as a matter of law, dissolves upon issuance of a final judgment 
by this court. 


3The products covered by the antidumping order constitute the following class or kind of 
‘ ping g 

merchandise and are classifiable under, among other provisions, Harmonized Tariff Sched- 

ules (HTSUS) headings or subheadings: 


Ball bearings, Mounted or Unmounted, and Parts Thereof: 3926.90.45, 4016.93.00, 
4016.93.10, 4016.93.50, 6909.19.5010, 8431.20.00, 8431.39.0010, 8482.10.10, 8482.10.50, 
8482.80.00, 8482.91.00, 8482.99.05, 8482.99.35, 8482.99.2580, 8482.99.6595, 8483.20.40, 
8483.20.80, 8483.50.8040, 8483.50.90, 8483.90.20, 8483.90.30, 8483.90.70, 8708.50.50, 
8708.60.50, 8708.60.80, 8708.70.6060, 8708.70.8050, 8708.93.30, 8708.93.5000, 
8708.93.6000, 8708.93.75, 8708.99.06, 8708.99.31, 8708.99.4960, 8708.99.50, 
8708.99.5800, 8708.99.8080, 8803.10.00, 8803.20.00, 8803.30.00, 8803.90.30, and 
8803.90.90. 
Administrative Review, 68 Fed. Reg. 35,623. 
4“An injunction against liquidation is not sought for those entries of merchandise cov- 
ered by the determination which were produced by SKF France S.A. or Sarma but which 
were exported and/or imported without the knowledge or authorization of SKF.” Plaintiff’s 
Motion at 1 n.1. 
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IV 
Applicable Legal Standards 


A preliminary injunction is considered an extraordinary remedy. 
See Ugine-Savoie Imphy v. United States, 24 CIT 1246, 1249 (2000). 
Pursuant to 19 U.S.C. § 1516a(c)(2) (1999), the United States Court 
of International Trade is authorized to “enjoin the liquidation of 
some or all entries of merchandise covered by a determination... 
upon a request by an interested party for such relief.”° The purpose 
of a preliminary injunction is to preserve the relative positions of the 
parties pending adjudication by the court. See Fundicao Tupy S.A. v. 
United States, 841 F.2d 1101, 1103 (Fed. Cir. 1988); see also Univ. of 
Texas v. Camensich, 451 U.S. 390, 395, 101 S. Ct. 1830, 1834, 68 L. 
Ed. 2d 175, 180 (1981). Before this court will grant a preliminary in- 
junction, the Plaintiffs must establish that: (1) without the prelimi- 
nary injunction, they will suffer irreparable harm; (2) the balance of 
hardships weighs in their favor; (3) it is likely that they will succeed 
on the merits of their case; and (4) granting the preliminary injunc- 
tion will not run counter to the public’s interest. See NMB Singapore 
Ltd. v. United States, 24 CIT 1239, 1242 (2000). 


V 


Discussion 


Commerce issues antidumping duty orders for imported merchan- 


dise, sold in the United States below fair value, that materially in- 
jures or threatens to injure a domestic industry. See 19 U.S.C. 
§ 1673 (2000). Importers entering merchandise covered by an anti- 
dumping order must make a deposit of estimated duties at the time 
the merchandise is entered. See 19 U.S.C. § 1673e(a)(3). The actual 
liquidation of entries subject to an antidumping order by Customs 
may occur years after importation. See Consol. Bearings Co. v. 
United States, 348 F.3d 997, 1000 (Fed. Cir. 2003). Before liquidation 
occurs, however, an interested party may request administrative re- 
view of the antidumping duty order. Jd. Pursuant to section 


°Section 1516a(e), regarding liquidation in accordance with final decision, states that: 


If the cause of action is sustained in whole or in part by a decision of the United States 
Court of International Trade... 
(1) entries of merchandise of the character covered by the published determination of 
the Secretary, the administering authority, or the Commission, which is entered, or 
withdrawn from warehouse, for consumption after the date of publication in the Fed- 
eral Register by the Secretary or the administering authority of a notice of the court 
decision, and 


(2) entries, the liquidation of which was enjoined under subsection (c)(2) of this sec- 


tion, 
shall be liquidated in accordance with the final court decision in the action. Such notice 
of the court decision shall be published within ten days from the date of the issuance of 
the court decision. 
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1675(a)(2)(C), the results of an administrative review determination 
become the basis for the assessment of antidumping duties on en- 
tries of merchandise covered by that determination. Shinyei Corp. of 
Am. v. United States, 2004 U.S. App. LEXIS 783, 20-21 (Fed. Cir. 
2004). Section 516A of the Tariff Act of 1930 provides for judicial re- 
view of Commerce’s antidumping duty determinations. Jd. at 23; 19 
U.S.C. § 1516a(a)(2000). 

Pursuant to § 1516a(c)(1), unless liquidation is enjoined by the 
court, entries of merchandise covered by Commerce’s determination 
are liquidated in accordance with that determination or a conclusive 
decision by either this court or an appeals court. However, this court 
may grant injunctive relief barring liquidation upon request by an 
interested party for such relief and a proper showing that a prelimi- 
nary injunction should be granted.® 19 U.S.C. § 1516a(c)(2). This 
court grants preliminary injunctions in antidumping cases when it is 
essential for the protection of a party’s property rights against inju- 
ries otherwise irremediable.’ See Cavanaugh v. Looney, 248 U.S. 
458, 456, 39 S. Ct. 142, 143, 63 L. Ed. 354, 358 (1919). Liquidation of 
a party’s entries is the final computation or ascertainment of duties 
accruing on those entries. See Juice Farms v. United States, 68 F.3d 
1344, 1345 (Fed. Cir. 1995) (citing 19 C.F.R. § 159.1). Once liquida- 
tion occurs, it permanently deprives a party of the opportunity to 
contest Commerce’s results for the administrative review by render- 


ing the party’s cause of action moot. See Zenith Radio Corp. v. 
United States, 710 F.2d 806, 809-10 (Fed. Cir. 1983). 


A 
Plaintiffs Have Established Their Right to 
Preliminary Injunctive Relief 


All of the parties consented to a preliminary injunction, and no 
party denies that Plaintiffs have established their right to a prelimi- 
nary injunction. Defendant, however, disputes the length of the in- 
junction and states that “as a matter of law, trial court injunctions 
dissolve upon issuance of its final judgment.” Defendant’s Response 
to SKF’s Partial Consent Motion for Preliminary Injunction (“Defen- 
dant’s Response”) at 2. Plaintiffs have certainly established their 
right to some sort of preliminary injunction. 


6The Court of International Trade possesses “all the powers in law and equity of, or as 
conferred by statute upon, a district court of the United States.” 28 U.S.C. § 1585 (2000) 
(emphasis added). 

7 An injunction is “framed according to the circumstances of the case” and acts as a “re- 
medial writ which courts issue for the purpose of enforcing their equity jurisdiction.” Black’s 
Law Dictionary (7th ed. 1999) (internal citations omitted). 
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1 
Plaintiffs Will Suffer Irreparable Harm Absent the 
Requested Injunctive Relief 


Plaintiffs request a preliminary injunction because they claim that 
they will suffer irreparable injury if their entries are liquidated be- 
cause liquidation will frustrate their right to judicial review. A pre- 
liminary injunction grants equitable relief and requires a party to do 
or refrain from doing a particular thing. See Black’s Law Dictionary 
(7th ed. 1999). After an antidumping review determination, if a par- 
ty’s entries are liquidated prior to judicial review of the determina- 
tion and antidumping duties are assessed, any outstanding chal- 
lenges as to those entries are rendered moot because liquidation, 
absent errors by Commerce or Customs, places the entries outside 
the jurisdiction of the court. See Chr. Bjelland Seafoods A/S v. 
United States, 19 CIT 35, 51 (1995). 

In Zenith, 710 F.2d at 806, a party filed an action challenging 
Commerce’s antidumping review determination. It sought a prelimi- 
nary injunction against liquidation of its entries, which this court 
denied. The Federal Circuit held that once liquidation occurs, a sub- 
sequent decision by the Court of International Trade has no effect on 
the dumping duties assessed on the parties’ entries.” Jd. at 810. The 
Federal Circuit found that “the statutory scheme has no provision 


permitting reliquidation in this case or imposition of higher dumping 
duties after liquidation” if and when a party “is successful on the 
merits.”’° Id. Therefore, the Federal Circuit found if the court did 


8Errors in either liquidation instructions by Commerce or in the actual liquidation of the 
entries by Customs do not deprive the court of subject matter jurisdiction. See Consol. Bear- 
ings, 348 F.3d at 1002 (stating that an action challenging Commerce’s liquidation instruc- 
tions is a challenge to the ‘administration and enforcement’ of Commerce’s final results and 
the Court of International Trade may review the instructions pursuant to 28 U.S.C 
1581(i)(4)); see also Xerox Corp. v. United States, 289 F.3d 792, 795 (Fed. Cir. 2002) (explain- 
ing that in cases where the scope of an antidumping duty order is unambiguous and undis- 
puted, the misapplication of the antidumping order by Customs may be protested pursuant 
to 19 U.S.C. § 1514(a)(2) and the Court of International Trade may review any denials of 
such protests pursuant to 28 U.S.C. § 1581(a)) 

9The court based its decision on sections 516A(e) and 516A(c)(1) of the Tariff Act of 1930. 
Absent a preliminary injunction, entries for the review period are liquidated immediately in 
accordance with the Trade Agreements Act of 1979, and dumping duties assessed at the 
margin set by the review. Zenith, 710 F.2d at 810. 

10 Moreover, the Federal Circuit stated that 


Congress deliberately gave interested parties the right to obtain effective judicial review 
of section 751 review determinations to aid effective enforcement of antidumping laws. A 
conclusion that no irreparable harm is shown when that judicial review is rendered inef- 
fective by depriving the interested party of the only meaningful correction for the alleged 
errors, would be inconsistent with the actions taken by Congress to correct deficiencies 
in prior enforcement activity under the antidumping laws. 


Zenith, 710 F.2d at 811. 
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not enjoin liquidation, the plaintiffs might be assessed antidumping 
duties regardless of the court’s final judgment as to results of the ad- 
ministrative review. Id. 

In this case, liquidation would permanently deprive Plaintiffs SKF 
of the opportunity to contest Commerce’s results for the administra- 
tive review by rendering Plaintiffs’ cause of action moot. The inabil- 
ity of the reviewing court to “meaningfully correct the review deter- 
mination” constitutes irreparable injury. Jd. at 811. Accordingly, 
Plaintiffs have met the first requirement, that they will suffer ir- 
reparable injury absent the requested relief. 


2 
The Balance of Hardships Favors SKF 


Plaintiffs claim that the Government will suffer no hardship as a 
result of the court’s grant of an injunction. As part of its analysis of 
the balance of hardships, the court must also determine whether the 
opposing party would suffer adversely should the court grant the 
preliminary injunction. See Zenith, 710 F.2d at 809. 

In this instance, the court weighs the relative hardships of the 
parties if the injunction is granted and finds that the balance favors 
the Plaintiffs. Suspension of liquidation at most inconveniences the 
Government. See OKI Elec. Indus. Co. v. United States, 11 CIT 624, 
632-33 (1987); see also Timken Co. v. United States, 6 CIT 76, 81 
(1983). The Government will, in fact, ultimately collect or refund, 
with interest, any amounts owed from or due to the plaintiffs at the 
conclusion of this litigation. See Ugine-Savoie Imphy v. United 
States, 24 CIT at 1250-51 (2000). Similarly, the Defendant- 
Intervenors will only be inconvenienced by the delay. Should the 
court, however, fail to issue a preliminary injunction, Plaintiffs’ en- 
tries could be liquidated, thus, permanently depriving them of both a 
potential refund and the ability to contest Commerce’s final results. 
Because the hardship to the Plaintiffs upon liquidation outweighs 
the inconvenience of delay to the Government and the Defendant- 
Intervenors, Plaintiffs have met the second requirement of their bur- 
den. 


3 
There is Some Likelihood of Success by 
SKF on the Merits of the Action 


Plaintiff also claims that it has made a minimal showing of the 
likelihood of its success on the merits. Significant questions of law 
constitute “fair ground for litigation.” Ceramica Regiomontana, S.A. 
v. United States, 7 CIT 390, 397 (1984). The greater the potential 
harm to the plaintiff, the lesser the burden on Plaintiffs to make the 
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required showing of likelihood of success on the merits. See Am. Air 
Parcel Forwarding Co. v. United States, 1 CIT 293, 299 (1981). Be- 
cause Plaintiffs have shown that “in the absence of a preliminary in- 
junction, they would suffer irreparable harm, they are required only 
to raise ‘serious, substantial, difficult and doubtful’ questions to sat- 
isfy their burden of proving a likelihood of success on the merits.” 
Ugine, 24 CIT at 1251. 

Plaintiff makes several claims regarding Commerce’s cost calcula- 
tions for the challenged determination in its Complaint. Plaintiffs al- 
lege “that Commerce erred in its calculation of normal value by fail- 
ing to calculate constructed value profit in accordance with 19 U.S.C. 
§ 1677b(e)(2)(B), and by excluding data for certain below-cost sales 
in its calculations.” Plaintiffs Motion at 6; Complaint at 3-4. Plain- 
tiffs’ Complaint also alleges that Commerce erred in its application 
and selection of “facts otherwise available,” which was not in accor- 
dance with law. Complaint at 4. 


4 
The Public Interest is Best Served by 
Granting the Requested Relief 


Finally, Plaintiff claims that the public interest is best served by 
ensuring that accurate amounts of antidumping duties are assessed. 
Certainly, the public interest is best served by preventing entries 
subject to antidumping duties from escaping the correct amount of 
such duties. See Bomont Indus. v. United States, 10 CIT 431, 434 
(1986). Accordingly, the public interest may be best maintained by 
“the procedural safeguard of an injunction pendente lite to maintain 
the status quo of the unliquidated entries until a final resolution of 
the merits.” Smith-Corona Group v. United States, 1 CIT 89, 98 
(1980). “As for the public interest, there can be no doubt that it is 
best served by ensuring that the [Department] complies with the 
law, and interprets and applies our international trade statutes uni- 
formly and fairly.” Ceramica, 7 CIT at 397. Here, granting Plaintiffs 
motion for preliminary injunction will ensure judicial review of Com- 
merce’s determination and will further the public interest of an accu- 
rate assessment of antidumping duties. 

Therefore, the court, having applied the traditional four-part test 
for issuing a preliminary injunction concludes that Plaintiffs have 
demonstrated that they will suffer irreparable harm if their entries 
are liquidated prior to a conclusive court decision; that the balance of 
hardships favors the grant of a preliminary injunction; that they 
have “a likelihood of success on the merits”; and finally, that the pub- 
lic interest is best served by enjoining liquidation. This, however, re- 
solves only whether Plaintiffs are entitled to an injunction. The 
court now turns to the issue regarding the duration of the injunction. 
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B 
Scope and Duration of Preliminary Injunctions 
Issued by the Court 


1 
A Preliminary Injunction Survives From Issuance of the 
Order of Injunction through a Conclusive Court Decision 


Defendant claims that, pursuant to the Federal Circuit’s decision 
in Fundicao, 841 F.2d 1101 (Fed. Cir. 1988), “a preliminary injunc- 
tion issued by a trial court dissolves upon entry of a final court deci- 
sion.” Defendant’s Response at 3. Defendant argues that “if... the 
court sustains the agency’s determination as valid, the injunction 
dissolves and there is no basis for the agency administratively to 
suspend liquidation, as the presumption of validity has survived ju- 
dicial review.” Jd. at 6 (emphasis in original). Plaintiffs contend that 
a preliminary injunction issued by this court continues from issu- 
ance throughout an appeal. Plaintiffs’ Reply to Defendant’s Response 
to SKF’s Partial Consent Motion for Preliminary Injunction (“Plain- 
tiffs’ Reply”) at 3. 

Defendant’s reliance on Fundicao to bolster its argument mistakes 
the Federal Circuit’s holding. A decision, that is appealed from this 
court, is not a “final court decision” for purposes of liquidation. 
Timken Co. v. United States, 893 F.2d 337, 339-40 (Fed. Cir. 1990). 
Fundicao stands for the proposition that when the appeals court has 
an interlocutory appeal regarding a preliminary injunction before it, 
that appeal becomes moot if this court rules on the merits of the case 
prior to the Federal Circuit’s ruling on the interlocutory appeal, or if 
the underlying need for the preliminary injunction disappears. 

In Fundicao, the appellant sought review of an order by this court 
that denied its motion for a preliminary injunction to prevent the 
Government from liquidating its entries pending the lower court’s 
decision on the merits of its challenge to the underlying antidump- 
ing duty order. Before the Federal Circuit could rule on the prelimi- 
nary injunction, this court entered a final judgment affirming the fi- 
nal determinations by Commerce and dismissing the appellant’s 
complaint. Fundicao, 841 F.2d at 1103. The Federal Circuit stated 
that “although a preliminary injunction is usually not subject to a 
fixed time limitation, it ‘is ipso facto dissolved by a dismissal of the 
complaint or the entry of a final decree in the cause.’ ” Jd. (internal 
citations omitted). 

Moreover, this court’s jurisdiction over the injunction in Fundicao 
was limited because: 


The filing of a timely and sufficient notice of appeal has the ef- 
fect of immediately transferring jurisdiction from the district 
court to the court of appeals with respect to any matters in- 
volved in the appeal. It divests the district court of authority to 





U.S. COURT OF INTERNATIONAL TRADE 137 


proceed further with respect to such matters, except in aid of 
the appeal [e.g., granting a stay to preserve the status quo 
pending the appeal, Fed. R. Civ. P. 62; Fed. R. App. P. 8], or to 
correct clerical mistakes under Rule 60(a) of the Federal Rules 
of Civil Procedure . . . , or in aid of execution of a judgment that 
has not been superseded, until the district court receives the 
mandate of the court of appeals. 


Id. (emphasis added). The court’s statement regarding the matter 
appealed, that an appeal “has the effect of immediately transferring 
jurisdiction from the district court to the court of appeals with re- 
spect to any matters involved in the appeal,” is limiting language." 
Defendant’s argument also overlooks the Federal Circuit’s ac- 
knowledgment in Fundicao that preliminary injunctions are usually 
not subject to a fixed time limitation. Nothing in the Federal Cir- 
cuit’s opinion suggests that it intended Fundicao to stand for the 
proposition that all preliminary injunctions issued by this court dis- 
solve upon its issuance of a judgment, before the time to appeal has 
run. Furthermore, the Federal Circuit’s decision in Timken, makes 
clear that “an appealed CIT decision is not a ‘final court decision’ 
within the plain meaning of § 1516a(e).”'* 893 F.2d at 339. 
Defendant next claims that 


lilf this Court has sustained the agency’s determination, appel- 


lants may seek an injunction pending appeal to continue the in- 
junction of liquidation. ... Pursuant to Rule 62(d), SKF may 
move to stay judgment. Similarly, FRAP 8 provides a mecha- 
nism for parties to obtain stays or injunctions pending appeal. 


11 Thus, in Fundicao, the Federal Circuit’s review of the grant or denial of a preliminary 
injunction was the matter before the court, not the lower court’s decision regarding the mer- 
its of Commerce’s antidumping review. 841 F.2d at 1103. For example, if a party seeks an 
interlocutory appeal regarding the denial of a preliminary injunction, the jurisdiction of the 
appellate court does not extend over a motion for directed verdict made during the ongoing 
trial, but rather the appellate court has jurisdiction solely over the interlocutory appeal. See 
e.g., Univ. of Texas, 451 U.S. at 396 (explaining that when a district court grants a prelimi- 
nary injunction, the parties generally have not had the opportunity to present their cases 
nor receive a final decision on the merits. “Thus when the injunctive aspects of a case be- 
come moot on appeal of a preliminary injunction, any issue preserved by an injunction bond 
can generally not be resolved on appeal, but must be resolved in a trial on the merits.”); see 
also Venezia v. Robinson, 16 F.3d 209, 211 (7th Cir. 1994) (stating that “a preliminary in- 
junction cannot survive the dismissal of a complaint). 

12The court found the fact that “the term ‘final court decision’ [in § 1516a(e)] must be 
read together with the words that follow, specifically, ‘in the action.’ An ‘action’ does not end 
when one court renders a decision, but continues through the appeal process. Thus, an ap- 
pealed CIT decision is not the final court decision in the action.” Timken, 893 F.2d at 339. 
Moreover, the Federal Circuit found that § 1516a(e) did not “require liquidation in accor- 
dance with an appealed CIT decision, since that section requires that liquidation take place 
in accordance with the final court decision in the action.” Jd. at 339-40 
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SKF’s contention that preliminary injunctions encompass ap- 
pellate proceedings renders Rule 62 and FRAP 8 superfluous. 


Defendant’s Response at 6-7.'° 
FRAP 8, Stay or Injunction Pending Appeal, states that: 


[a] party must ordinarily move first in the district court for the 
following relief: (A) a stay of the judgment or order of a district 
court pending appeal; (B) approval of a supersedeas bond; or 
(C) an order suspending, modifying, restoring, or granting an 
injunction while an appeal is pending. 


Id. The FRAP, however, does not include any limiting language that 
differentiates between preliminary and permanent injunctions. It 
specifically also provides for modification of an injunction once a dis- 
trict court has rendered its judgment while an appeal is pending. 
The language in FRAP 8, indicating that a district court may sus- 
pend or modify an injunction, is indicative of the fact that an injunc- 
tion may continue from a lower court’s issuance through an appeal. 
Defendant has not cited authority; nor does anything within the an- 
tidumping statutes, this court’s rules, the [FRAP], or case law pre- 
vent this court from amending or modifying an injunction while a 
case is appealed on a collateral matter. Furthermore, neither FRAP 
8 nor any other FRAP address directly the extinguishment of injunc- 
tions issued once a district court has entered its judgment. 

In addition to stays pursuant to FRAP 8, court rules provide for a 
stay of proceedings to enforce a judgment—an automatic stay. 
USCIT R. 62(a) states that, except as ordered by the court, “no ex- 
ecution shall issue upon a judgment nor shall proceedings be taken 
for its enforcement until the expiration of 30 days after its entry.” 
USCIT R. 62(a) requires the court to stay the execution of a judg- 
ment so that a party has the opportunity to appeal this court’s deci- 
sion.'* Moreover, “19 U.S.C. § 1516a(e) requires that liquidation, 
once enjoined, remains suspended until there is a ‘conclusive court 
decision which decides the matter, so that subsequent entries can be 
liquidated in accordance with that conclusive decision.’ ”” AIMCOR v. 
United States, 23 CIT 932, 939 (1999) (quoting Timken, 893 F.2d at 
342) (emphasis by Federal Circuit). 

Defendant misapprehends the mechanics of the antidumping stat- 
utes and the court’s rules. Pursuant to § 1516a(c)(2), this court may 
enjoin the liquidation of some or all entries of merchandise covered 


13 The Government has in the past argued that “a decision of the CIT is not final for the 
purposes of publication of notice until (1) an appeal is decided by this court, or (2) the time 
for appeal expires. Timken, 833 F.2d at 338. 

14Should a losing party appeal, the court does not have discretion to moot the appeal by 
amending, modifying, or dissolving the injunction so as to permit liquidation of the appel- 
lant’s entries prior to a conclusive decision by the appeals court. Hosiden Corp. v. United 
States, 85 F.3d 589, 591 (Fed. Cir. 1996). 
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by the antidumping review upon request by an interested party for 
such relief and a proper showing by the party that the injunction 
should be granted under the circumstances. In antidumping cases, 
in order to afford preventive relief, the court routinely issues pre- 
liminary injunctions, which bar the agency from liquidating entries 
pending final judgment.’ However, in instances where an injunction 
has not been issued, USCIT R. 62(d) provides that when an appeal is 
taken, the appellant may obtain a stay. 

Defendant argues that preliminary injunctions running until the 
completion of appellate proceedings would render USCIT R. 62 and 
FRAP 8 superfluous. This argument ignores the separate courses of 
action that the antidumping statutes and the court rules afford to 
parties in order to prevent the Government from liquidating entries. 
There are four general scenarios that the court routinely faces in the 
context of its review of the agency’s antidumping determination. In 
the first scenario, the court grants an injunction against the agency, 
which bars liquidation of a party’s entries; however, after judicial re- 
view the agency’s determination is upheld. In the second, an injunc- 
tion is issued against the agency, and the agency’s determination is 
not upheld. In the third, no injunction is issued by the court against 
the agency barring liquidation of a party’s entries, and the agency’s 
determination is upheld. Finally, in the fourth scenario, no injunc- 
tion is issued by the court against the agency, and the agency’s deter- 
mination ultimately is not upheld by the court. 

In the first two scenarios, in which the court grants an injunction, 
the injunction continues until there is a conclusive decision in the 
case. Defendant argues that “[ilf the court determines ultimately 
that the agency’s determination is invalid, the injunction is dissolved 
but the agency continues to administratively suspend liquidation 
pursuant to Timken.” Defendant’s Response at 6. 

Suspension of liquidation occurs prior to judicial review of the 
agency’s determination. The statutory scheme provides that if the 
International Trade Commission (“ITC”) finds a reasonable indica- 
tion of injury to the domestic industry in an antidumping investiga- 
tion, the United States Department of Commerce’s International 
Trade Administration (“ITA”) must then preliminarily determine 
whether there is a “reasonable basis to believe or suspect that mer- 
chandise is being sold, or is likely to be sold, at less than fair value 
(“LTFV”].” 19 U.S.C. § 1773b(b)(1)(A) (1999). If the ITA’s determina- 
tion is affirmative, all entries of the subject merchandise are ordered 


15 The plaintiff in Cosmos Exploration Co. v. Gray Eagle Oil Co., 112 F. 4 (1901) insti- 
tuted a suit in an attempt to regain possession of his property by means of an injunction. 
The court stated that “(t]he function of an injunction is to afford preventive relief, not to 
redress alleged wrongs which had been committed already. An injunction will not be used to 
take property out of the possession of one party and put it into that of another.” Jd. at 10. 
(Internal citations omitted) 
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suspended. § 1673b(d). A negative preliminary determination does 
not result in suspension of liquidation. See Am. Lamb Co. v. United 
States, 785 F.2d 994, 998 (Fed. Cir. 1986). 

Once the agency’s determination is challenged before this court, 
administrative suspension is necessary for the agency to conform it- 
self to the court’s orders. Nothing within equity or the antidumping 
statutes, however, requires this court to subordinate its power to en- 
join. While the court may not issue an injunction contrary to law, it 
need not forego granting injunctive relief because the agency has 
also administratively suspended liquidation.'° The power of this 
court sitting in equity complements Commerce’s administrative sus- 
pension. The actions taken by an agency to enforce the court’s judg- 
ment or orders, such as continued administrative suspension of 
liquidation throughout the court’s review of the agency’s determina- 
tion, is separate and distinct from the court’s grant or denial of a 
preliminary injunction. 

Section 1516a(e) entitled “liquidation in accordance with final de- 
cision” governs the first scenario in which the court grants an injunc- 
tion against the agency, which bars liquidation of a party’s entries; 
however, after judicial review the agency’s determination is upheld. 
The statute states that 


li]f the cause of action is sustained in whole or in part by a deci- 
sion of the United States Court of International Trade or of the 
United States Court of Appeals for the Federal Circuit... 
entries, the liquidation of which was enjoined . . . shall be liqui- 
dated in accordance with the final court decision in the action. 
Such notice of the court decision shall be published within ten 
days from the date of the issuance of the court decision. 


Section 1516a(e) (emphasis added). While the statute does not ex- 
plicitly address an appeal, it is implicit that the losing party has the 
opportunity to appeal this court’s decision, thus the requirement of 
USCIT R. 62, automatic stay. Moreover, the statute explicitly pro- 
vides for the dissolution of the injunction, which permits the agency 
to liquidate entries in accordance with this court’s judgment, should 
the losing party fail to appeal. 

Alternately, in accordance with the statute the Government might 
move to dissolve the injunction. “[A] party moving for dissolution 
must make a very compelling demonstration, both of changed cir- 
cumstances and resulting inequities for the moving party, to justify 


16The Supreme Court explained in Porter v. Warner Holding Co., 328 U.S. 395, 398 
(1946), that equitable jurisdiction is not limited in the absence of a clear and valid legisla- 
tive command. Unless a statute, in words or by a necessary inference, restricts the court’s 
jurisdiction in equity, the full scope of that jurisdiction must be recognized and applied. Id. 
(citing Brown v. Swann, 35 U.S. 497, 503, 511, 9 L. Ed. 508, 511 (1836)). “ “The great prin- 
ciples of equity, securing complete justice, should not be yielded to light inferences, or 
doubtful construction.’ ” Id. 





U.S. COURT OF INTERNATIONAL TRADE 141 


dissolution of the injunction prior to a final decision on the merits of 
the action.” AIMCOR, 23 CIT at 939. After a decision on the merits, 
the court certainly may revisit the necessity of the injunction upon 
motion. The court, however, is not persuaded that the Plaintiffs, hav- 
ing met their burden of persuasion initially in order to receive the 
preliminary injunction, must again convince the court of its neces- 
sity in order to appeal the court’s judgment. Rather it remains in- 
cumbent upon the Defendant to persuade the court that the injunc- 
tion is unnecessary and should be reconsidered or dissolved. 

Defendant also claimed during oral argument that there was a 
concrete danger to Commerce in having entries deemed liquidated if 
it followed Plaintiffs’ suggestion that an injunction lasted through 
appeal. Defendant’s fear that Commerce would face deemed liquida- 
tion if an injunction continued through an appeal is unjustified. “[I]n 
order for a deemed liquidation to occur, (1) the suspension of liquida- 
tion that was in place must have been removed; (2) Customs must 
have received notice of the removal of the suspension; and (3) Cus- 
toms must not liquidate the entry at issue within six months of re- 
ceiving such notice.” Fujitsu Gen. Am., Inc. v. United States, 283 F.3d 
1364, 1376 (Fed. Cir. 2002). 

In Fujitsu, the importer claimed that Customs erroneously liqui- 
dated its entries after having received notice that the injunction 
against liquidation had been removed. 283 F.3d at 1368-70. The 
statute, 19 U.S.C. § 1504(d) (1999), “governs the deemed liquidation 
of entries whose liquidation previously was suspended by a court or- 
der.” Id. at 1376. It provides that, when a suspension of liquidation 
required by court order is removed, Customs must liquidate the en- 
try within six months after receiving notice of the removal from 
Commerce, other agency, or a court with jurisdiction over the entry. 
§ 1504(d). Entries not liquidated by Customs within six months af- 
ter receiving such notice are deemed liquidated at the rate of duty 
asserted at the time of entry. Jd. 

In order for a party’s entries to be deemed liquidated, a conclusive 
decision must be rendered so that suspension of liquidation is re- 
moved, see Fujitsu, 283 F.3d at 1379, the same moment that any pre- 
liminary injunction granted by the lower court dissolves. Because 
there is no confusion as to whether the injunction ended earlier or 
later than when suspension of liquidation was removed, Commerce 
faces no difficulties in ascertaining when it may give a liquidation 
instruction to Customs. 

The second scenario, in which the court grants a preliminary in- 
junction and determines that the agency’s actions are invalid, leaves 
the injunction in force because there has not been an action in favor 
of the Government. Throughout any subsequent court ordered re- 
mands to the agency or appeals, liquidation may not occur until ei- 
ther a final decision in accordance with § 1516a(e) is reached and 
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the time to appeal expires, or an appeals court renders a conclusive 
decision. 

The third and fourth scenarios involve instances when the court 
does not grant an injunction. Under the third scenario, in which no 
injunction is issued and the court finds for the Government, the 
court’s rules provide a means for the plaintiff to apply for a stay of 
this court’s judgment pending an appeal. “The mere filing of an ap- 
peal does not act to suspend execution or enforcement of a judgment 
or injunction; a stay must be applied for and granted.” 20 Moore’s 
Federal Practice, § 308.02 (3d ed. 2003). Thus, USCIT R. 62(d) per- 
mits parties to apply for a stay and protects their right to appeal. 
Furthermore, the administrative suspension of liquidation is lifted 
when the time to file an appeal expires. See Fujitsu, 283 F.3d at 
1379. Without the grant of a stay, the agency could liquidate the par- 
ty’s entries and render its appeal moot. 

Under the fourth scenario, in which the agency is unsuccessful 
and no injunction is issued, pursuant to § 1516a(c), Commerce must 
administratively suspend liquidation of the entries in order to con- 
form itself to the court’s decision because the time frame for a con- 
clusive decision in the action is uncertain. See Timken, 893 F.2d at 
341. If the agency failed to administratively suspend liquidation and 
subsequently liquidated a party’s entries, the agency would be in vio- 
lation of the court’s remand order. An agency, like any litigant, must 
obey the court’s orders. The Government may not choose to disre- 
gard court orders at its pleasure. However, the manner in which the 
agency obeys, so long as it is consistent with the law, is its prov- 
ince. 

An injunction issued by this court is effective immediately and 
continues until there is a final and conclusive decision, which dis- 
solves the preliminary injunction. See Volume Footwear Retailers of 
Am. v. United States, 10 CIT 12, 14 (1986). FRAP 8 and USCIT R. 62 
both govern instances when this court’s decisions are not yet final 
and conclusive. If the court does not issue an injunction and rules in 
favor of the agency, the party may appeal the court’s decision; FRAP 
8 provides a means by which a party may apply to the court to pre- 
serve its rights and prevent liquidation of its entries pending an ap- 
peal of the court’s judgment. If the Federal Circuit upholds the deci- 
sion by this court and the parties do not appeal to the Supreme 


17“The province of the court is, solely, to decide on the rights of individuals, not to en- 
quire how the executive, or executive officers, perform duties in which they have a discre- 
tion.” Marbury v. Madison, 5 U.S. 137, 170 (1803); see also Morrison v. Olsen, 487 U.S. 654, 
694, 108 S. Ct. 2597, 2620-21, 101 L. Ed. 2d 569, 607 (1988) (quoting that “‘[w]hile the 
Constitution diffuses power the better to secure liberty, it also contemplates that practice 
will integrate the dispersed powers into a workable government. It enjoins upon its 
branches separateness but interdependence, autonomy but reciprocity.’ ” Youngstown Sheet 
& Tube Co. v. Sawyer, 343 U.S. 579, 635, 72 S. Ct. 863, 870, 96 L. Ed. 1153, 1199 (1952) 
(concurring opinion)). 
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Court, this court’s judgment is final and conclusive, thus, execution 
on the judgment, and dissolution of the injunction, may occur years 
later. “A ‘final decision’ generally is one which ends the litigation on 
the merits and leaves nothing for the court to do but execute the 
judgment.” Catlin v. United States, 324 U.S. 229, 233, 65 S. Ct. 631, 
633, 89 L. Ed. 911, 916 (1945). Only after a conclusive decision by ei- 
ther this or a court of appeals must a preliminary injunction be dis- 
solved. 


2 
This Court Retains Jurisdiction Over a Preliminary 
Injunction It Has Issued Throughout the Pendency of an 
Appeal on a Collateral Matter 


Defendant further claims that “once an appeal has been taken, the 
jurisdiction of the trial court is ‘limited,’ ” and that as a general prin- 
ciple “[t]rial [clourts are divested of jurisdiction once they have ren- 
dered judgment.” Defendant’s Response at 3, 9. 

The court retains jurisdiction over a preliminary injunction until a 
conclusive decision is reached and the needs which necessitated the 
injunction no longer exist. See Timken, 893 F.2d at 342. Like the dis- 
trict courts, this court retains the power to modify or amend prelimi- 
nary injunctions it has issued, in view of equity and justice.’® Dis- 
trict courts must retain the power to make orders appropriate to 
preserve the status quo of an injunction while an appeal is pending. 
See Newton v. Consol. Gas Co., 258 U.S. 165, 177, 42 S. Ct. 264, 267, 
66 L. Ed. 538, 548 (1922). This includes the general power and dis- 
cretion to amend or modify injunctions, should circumstances or the 
positions of the parties change.'? System Fed’n No. 91 v. Wright, 364 
U.S. 642, 647-48, 81S. Ct. 368, 371, 5 L. Ed. 2d 349, 353 (1961). The 
necessary corollary to the court’s power to amend or modify is the 
implicit requirement that the court retain jurisdiction over injunc- 
tions it has issued. 


18 The Supreme Court stated in United States v. Swift & Co., 286 U.S. 106, 114-15, 52 S. 
Ct. 460, 462, 76 L. Ed. 999, 1005—06 (1932), that 


We are not doubtful of the power of a court of equity to modify an injunction in adapta- 
tion to changed conditions. ... Power to modify the decree was reserved by its very 
terms, and so from the beginning went hand in hand with its restraints. If the reserva- 
tion had been omitted, power there still would be by force of principles inherent in the 
jurisdiction of the chancery. A continuing decree of injunction directed to events to come 
is subject always to adaptation as events may shape the need. . . . [A] court does not ab- 
dicate its power to revoke or modify its mandate if satisfied that what it has been doing 
has been turned through changing circumstances into an instrument of wrong. 


Id. (internal citations omitted); See Lapin v. Shulton, Inc., 333 F.2d 169, 170 (9th Cir. 1964). 


19 However, the party that moves for an amendment or modification of an injunction 
bears the burden of showing the alleged changed circumstances, either legal or factual, 
which make the injunction inequitable. AIMCOR, 23 CIT at 939 
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Defendant correctly claimed in its brief that filing a notice of ap- 
peal from a district court’s judgment generally vests jurisdiction in 
the court of appeals, see Asher v. Harrington, 461 F.2d 890, 895 (7th 
Cir. 1972), however, an injunction, by its very nature, is prospective. 
The Defendant’s challenge to the jurisdiction of this court over in- 
junctions from the time this court renders a judgment through a con- 
clusive decision by an appeals court must fail if the court is to retain 
its power to preserve the status quo. 


3 
The Government’s Argument That Success Before This 
Court Rebuts the Presumption of Validity of the 
Preliminary Injunction and Requires Plaintiffs to Make A 
Motion for A Subsequent Preliminary Injunction Pending 
Appeal Would Place An Inequitable Procedural Burden on 
the Parties that Is Not Statutorily Required 


The Government additionally argues that, after a decision sustain- 
ing Commerce’s determination, the court must consider anew 
whether injunctive relief pending appeal is appropriate. Defendant 
claims that the presumption of the validity of the preliminary in- 
junction and its necessity are rebutted by its success before the 
court. 


While the court certainly has authority to reconsider any order 
properly before it pursuant to USCIT R. 60(b),”° the Government 


20 USCIT R. 60(b) provides that 


On motion of a party or upon its own initiative and upon such terms as are just, the 
court may relieve a party or a party’s legal representative from a final judgment, order, 
or proceeding for the following reasons: 


(1) mistake, inadvertence, surprise, or excusable neglect; 

(2) newly discovered evidence which by due diligence could not have been discovered 
in time to move for a new trial or rehearing under Rule 59(b); 

(3) fraud (whether heretofore denominated intrinsic or extrinsic), misrepresentation, 
or other misconduct of an adverse party; 

(4) the judgment is void; 

(5) the judgment has been satisfied, released, or discharged, or a prior judgment upon 
which it is based has been reversed or otherwise vacated, or it is no longer equi- 
table that the judgment should have prospective application; or 

(6) any other reason justifying relief from the operation of the judgment. 


The motion shall be made within a reasonable time, and for reasons (1), (2), and (3) not 
more than one year after the judgment, order, or proceeding was entered or taken. A 
motion under this subdivision (b) does not affect the finality of a judgment or suspend 
its operation. 


This rule does not limit the power of the court to entertain an independent action to re- 
lieve a party from a judgment, order, or proceeding, or to grant relief to a defendant not 
actually personally notified as provided in Title 28 U.S.C. § 1655, or to set aside a judg- 
ment for fraud upon the court. The procedure for obtaining any relief from a judgment 
shall be by motion as prescribed in these rules or by an independent action. 





U.S. COURT OF INTERNATIONAL TRADE 145 


cited no credible authority for the proposition that a final decision 
dissolves an injunction. See Timken, 893 F.2d at 341. Moreover, seek- 
ing a second injunction would impose an unnecessary procedural re- 
quirement on Plaintiffs. If Defendant’s argument was correct, then, 
in addition to that unnecessary procedural burden, Plaintiffs might 
be denied the right to appeal because liquidation of its entries would 
moot that possibility. Moreover, should the court find that a party 
has fulfilled the initial requirements for a grant of a preliminary in- 
junction, then those initial findings as well as all subsequent find- 
ings by the court are subject to appellate review. 


4 
The Irreparable Harm to Plaintiff Should a Preliminary 
Injunction Fail to Continue Pending Conclusive Resolution 
by the Court Weighs in Favor of the Injunction 


For nearly two decades, since Zenith, parties have sought, Com- 
merce has consented to, and this court has issued, a single injunc- 
tion when it has reviewed an antidumping investigation or adminis- 
trative review. That injunction has remained in effect throughout 
the case and any subsequent appeal. The statutory scheme does not 
provide for either reliquidation or imposition of higher duties should 
a party later be successful on the merits. See PPG Indus. v. United 
States, 11 CIT 5, 7 (1987) (citing Zenith, 710 F.2d at 810-12. Once 
liquidation occurs, judicial review is ineffective and thus, “[a]llowing 
the liquidation to proceed would be tantamount to denial of the op- 
portunity to challenge administrative determinations.” Jd. 

Liquidation of the entries would deprive Plaintiffs the opportunity 
for meaningful judicial review. The Government has failed to show 
what harm it has suffered from the court’s equitable practice in the 
past or make a reasonable argument as to what harm it will suffer in 
the future absent the court’s consent to instituting a duplicative pro- 
cedural requirement. During oral argument, Plaintiffs suggested 
that Commerce’s new stance regarding preliminary injunctions was 
the result of this court’s recent decision in the crawfish case, 
Yancheng Baolong Biochemical Prods. Co. v. United States, 277 F. 
Supp. 2d 1349 (CIT 2003).”' Plaintiffs may be correct, given the tim- 


21In Yancheng, Commerce ordered Customs to liquidate a party’s entries, and almost all 
of the entries were liquidated. The court determined that this violated the court’s previous 
order granting a preliminary injunction suspending liquidation. The Government argued 
that a final decision, in harmony with the Commerce’s original determination, terminated 
the injunction and, absent a new injunction pending appeal, the Government lawfully liqui- 
dated the entries. Yancheng, 277 F. Supp. 2d at 1352-56. The court held that the injunction 
remained in effect pending the appeal, and thus, the Government’s liquidation of the en- 
tries constituted contempt of the court’s order. Jd. at 1365. 

Additionally, in AK Steel Corp. v. United States, 281 F. Supp. 2d 1318 (CIT 2003), after an 
injunction was served on the Government, Customs liquidated a number of entries in viola- 
tion of the injunction and continued to do so for a number of months. The court held an 
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ing of the Government’s changes in posture regarding the duration 
of preliminary injunctions. 

Ultimately, the interests of judicial economy weigh against requir- 
ing the issuance of a second injunction predicated on the same 
grounds as the first, a challenge to Commerce’s review determina- 
tion. No meritorious reason has been put forth by the Government 
for judicial creation of an additional, procedural burden. To preserve 
the status quo, the preliminary injunction issued by this court will 
continue as long as it is necessary to preserve the parties rights. 


VI 
Conclusion 


The court, having applied the traditional four-part test for issuing 
a preliminary injunction concludes that: (1) that Plaintiffs will suffer 
irreparable harm if their entries are liquidated prior to a conclusive 
court decision; (2) that the balance of hardships favors granting the 
preliminary injunction because Commerce and Defendant-inter- 
venors will suffer inconvenience while Plaintiffs would be deprived 
of their right to judicial review; (3) Plaintiffs have demonstrated “a 
likelihood of success on the merits” because they have raised serious 
and substantial questions regarding Commerce’s determination in- 
cluding its cost calculations; and finally, (4) the public interest is 


best served by enjoining liquidation to ensure that accurate anti- 
dumping duties are assessed. Plaintiffs’ Motion is granted and the 
preliminary injunction shall run until a final and conclusive decision 
is rendered in this case. 


emergency conference, at which time few entries whose liquidation had not become final re- 
mained. The court held that because the liquidation occurred through an illegal act of Cus- 
toms, the doctrine of finality did not attach to the illegal liquidations and the matter was 
ordered returned to the status quo. Id. at 1323. The court declared the illegal liquidations 
null and void ab initio. AK Steel Corp., 281 F. Supp. 2d at 1323. 
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OPINION 


CARMAN, Judge: In this consolidated action, Plaintiffs have filed 
two Rule 56.2 Motions for Judgment on the Agency Record: the first 
filed by Nucor Corporation (“Nucor”); the second filed jointly by 
Bethlehem Steel Corporation, National Steel Corporation, and 
United States Steel Corporation (collectively “Domestic Integrated 
Producers”). Plaintiffs challenge two final negative material injury 
determinations of the United States International Trade Commis- 
sion (“ITC”): 1) Certain Cold-Rolled Steel Products from Australia, 
India, Japan, Sweden, and Thailand, Invs. Nos. 731-TA—965, 971-— 
972, 979, 981 (Final), USITC Pub. 3536 (Sept. 2002) (“Cold-Rolled 
I”); and 2) Certain Cold-Rolled Steel Products from Argentina, Bel- 
gium, Brazil, China, France, Germany, Korea, the Netherlands, New 
Zealand, Russia, South Africa, Spain, Taiwan, Turkey, and Venezu- 
ela, Invs. Nos. 701—TA—423-425, 731—-TA-964, 966-970, 973-978, 
980, 982-983 (Final), USITC Pub. 3551 (Nov. 2002) (“Cold-Rolled 
IT’). This Court has jurisdiction pursuant to 28 U.S.C. § 1581(c) 
(2000). For the reasons set forth below, Plaintiffs’ Rule 56.2 Motions 
for Judgment on the Agency Record are denied. Defendant- 
Intervenors’ consent Motion for Oral Argument is also denied. 


STANDARD OF REVIEW 


In reviewing the ITC’s final determinations, the Court will hold 
unlawful a determination that is “unsupported by substantial evi- 
dence on the record, or otherwise not in accordance with law.” 19 
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U.S.C. § 1516a(b)(1)(B)G). The ITC is entitled to appropriate defer- 
ence in its interpretation of the material injury statute. See Chevron 
U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 
844 (1984). Under Chevron, the Court must determine “whether 
Congress has directly spoken to the precise question at issue.” Jd. at 
842. “If the intent of Congress is clear, that is the end of the matter; 
for the court, as well as the agency, must give effect to the unam- 
biguously expressed intent of Congress.” Jd. at 842-843. However, “if 
the statute is silent or ambiguous with respect to the specific issue, 
the question for the court is whether the agency’s answer is based on 
a permissible construction of the statute.” Jd. at 843 (footnote omit- 
ted). Therefore, the Court will uphold the ITC’s interpretation of the 
statute “if it is reasonable in light of the language, policies and legis- 
lative history of the statute.” Enercon GmbH v. Int'l Trade Comm’n, 
151 F.3d 1376, 1381 (Fed. Cir. 1998) (citing Corning Glass Works v. 
United States Intl Trade Comm’n, 799 F.2d 1559, 1565 (Fed. Cir. 
1986)). 

The Court reviews the ITC’s factual findings whether various pro- 
visions of the material injury statute have been met to determine if 
they are supported by _ substantial evidence. 19 U.S.C. 
§ 1516a(b)(1)(B)(i). Substantial evidence is “such relevant evidence 
as a reasonable mind might accept as adequate to support a conclu- 
sion.” Consol. Edison Co. v. NLRB, 305 U.S. 197, 229 (1938) (cita- 
tions omitted). In determining if substantial evidence exists, the 
court must “review the record as a whole, including evidence that 
supports as well as evidence that ‘fairly detracts from the substanti- 
ality of the evidence.’ ” Nippon Steel Corp. v. United States, 337 F.3d 
1373, 1379 (Fed. Cir. 2003) (quoting Atl. Sugar, Ltd. v. United States, 
744 F.2d 1556, 1562 (Fed. Cir. 1984)). In reviewing the ITC’s factual 
findings, the Court should not “re-weigh the evidence but rather [ ] 
ascertain whether there exists ‘such relevant evidence as a reason- 
able mind might accept as adequate to support a conclusion.’ ” 
Chefline Corp. v. United States, 219 F. Supp. 2d 1303, 1305 (Ct. Int’l 
Trade 2002) (quoting Consol. Edison Co., 305 U.S. at 229). 

“As long as the agency’s methodology and procedures are reason- 
able means of effectuating the statutory purpose, and there is sub- 
stantial evidence in the record supporting the agency’s conclusions, 
the court will not impose its own views as to the sufficiency of the 
agencys investigation or question the agency’s methodology.” 
Ceramica Regiomontana, S.A. v. United States, 636 F. Supp. 961, 966 
(Ct. Int'l Trade 1986), aff’d, 810 F.2d 1137 (Fed. Cir. 1987) (citations 
omitted). 


BACKGROUND 
I. Procedural History. 


On September 28, 2001, several domestic producers filed petitions 
with the United States Department of Commerce (“Commerce”) and 
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the ITC alleging that imports of cold-rolled steel products from the 
twenty countries identified above were being, or were likely to be, 
sold in the United States at less than fair value and that imports 
from Argentina, Brazil, France, and Korea had received countervail- 
able subsidies. Notice of Initiation of Antidumping Duty Investiga- 
tions: Certain Cold-Rolled Carbon Steel Flat Products From Argen- 
tina, Australia, Belgium, Brazil, France, Germany, India, Japan, 
Korea, the Netherlands, New Zealand, the People’s Republic of 
China, the Russian Federation, South Africa, Spain, Sweden, Tai- 
wan, Thailand, Turkey, and Venezuela, 66 Fed. Reg. 54,198 (Oct. 26, 
2001); Notice of Initiation of Countervailing Duty Investigations: Cer- 
tain Cold-Rolled Carbon Steel Flat Products From Argentina, Brazil, 
France, and the Republic of Korea, 66 Fed. Reg. 54,218 (Oct. 26, 
2001). The petitions alleged that these imports were a cause of mate- 
rial injury to the cold-rolled steel industry in the United States. 
Cold-Rolled I at 1; Cold-Rolled II at 1. On November 19, 2001, the 
ITC published its preliminary affirmative determination that there 
was a reasonable indication that an industry in the Untied States 
was materially injured or threatened with material injury by reason 
of the subject imports of cold-rolled steel. Certain Cold-Rolled Steel 
Products From Argentina, Australia, Belgium, Brazil, China, 
France, Germany, India, Japan, Korea, Netherlands, New Zealand, 
Russia, South Africa, Spain, Sweden, Taiwan, Thailand, Turkey, 
and Venezuela, 66 Fed. Reg. 57,985 (Nov. 19, 2001). 

On July 19, 2002, Commerce published its final affirmative deter- 
minations that cold-rolled steel imports from Australia, India, Ja- 
pan, Sweden, and Thailand were being sold at less than fair value. 
Notice of Final Determination of Sales at Less Than Fair Value: Cer- 
tain Cold-Rolled Carbon Steel Flat Products From Australia, 67 Fed. 
Reg. 47,509 (July 19, 2002), corrected by 67 Fed. Reg. 52,934 (Aug. 
14, 2002); Notice of Final Determination of Sales at Less Than Fair 
Value: Certain Cold-Rolled Carbon Steel Flat Products from Japan, 
67 Fed. Reg. 47,520 (July 19, 2002); Notice of Final Determination of 
Sales at Less Than Fair Value: Certain Cold-Rolled Carbon Steel 
Flat Products from Thailand, 67 Fed. Reg. 47,521 (July 19, 2002); 
Notice of Final Determination of Sales at Less Than Fair Value: Cer- 
tain Cold-Rolled Carbon Steel Flat Products from Sweden, 67 Fed. 
Reg. 47,522 (July 19, 2002). Commerce published its final affirma- 
tive determinations in the antidumping investigations of the re- 
maining countries on October 3, 2002. Notice of Final Determination 
of Sales at Less Than Fair Value: Certain Cold-Rolled Carbon Steel 
Flat Products from New Zealand, 67 Fed. Reg. 62,100 (Oct. 3, 2002); 
Notice of Final Determination of Sales at Less Than Fair Value: Cer- 
tain Cold-Rolled Carbon Steel Flat Products From the People’s Re- 
public of China, 67 Fed. Reg. 62,107 (Oct. 3, 2002); Notice of Final 
Determination of Sales at Less Than Fair Value and Critical Circum- 
stances: Certain Cold-Rolled Carbon Steel Flat Products From The 
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Netherlands, 67 Fed. Reg. 62,112 (Oct. 3, 2002); Notice of Final De- 
termination of Sales at Less Than Fair Value; Certain Cold-Rolled 
Carbon Steel Flat Products From France, 67 Fed. Reg. 62,114 (Oct. 3, 
2002); Notice of Final Determination of Sales at Less Than Fair 
Value: Certain Cold Rolled Carbon Steel Flat Products From Ger- 
many, 67 Fed. Reg. 62,116 (Oct. 3, 2002); Notice of Final Determina- 
tion of Sales at Less Than Fair Value: Certain Cold-Rolled Carbon 
Steel Flat Products From Venezuela, 67 Fed. Reg. 62,119 (Oct. 3, 
2002); Notice of Final Determination of Sales at Less Than Fair 
Value and Critical Circumstances: Certain Cold-Rolled Carbon Steel 
Flat Products From the Russian Federation, 67 Fed. Reg. 62,121 
(Oct. 3, 2002); Notice of Final Determination of Sales at Less Than 
Fair Value: Certain Cold-Rolled Carbon Steel Flat Products From 
Korea, 67 Fed. Reg. 62,124 (Oct. 3, 2002); Notice of Final Determina- 
tion of Sales at Less Than Fair Value; Certain Cold-Rolled Carbon 
Steel Flat Products From Turkey, 67 Fed. Reg. 62,126 (Oct. 3, 2002); 
Notice of Final Determination of Sales at Less Than Fair Value: Cer- 
tain Cold-Rolled Carbon Steel Flat Products From Belgium, 67 Fed. 
Reg. 62,130 (Oct. 3, 2002); Notice of Final Determination of Sales at 
Less Than Fair Value: Certain Cold-Rolled Carbon Steel Flat Prod- 
ucts From Spain, 67 Fed. Reg. 62,132 (Oct. 3, 2002); Notice of Final 
Determination of Sales at Less Than Fair Value: Certain Cold-Rolled 
Carbon Steel Flat Products From Brazil, 67 Fed. Reg. 62,134 (Oct. 3, 
2002); Notice of Final Determination of Sales at Less Than Fair 
Value and Negative Final Determination of Critical Circumstances: 
Certain Cold-Rolled Carbon Steel Flat Products From South Africa, 
67 Fed. Reg. 62,136 (Oct. 3, 2002); Notice of Final Determination of 
Sales at Less Than Fair Value and Negative Final Determination of 
Critical Circumstances: Certain Cold-Rolled Carbon Steel Flat Prod- 
ucts From Argentina, 67 Fed. Reg. 62,138 (Oct. 3, 2002).* 

Commerce also published its final determinations in the 
countervailing duty investigations of Argentina, Brazil, France, and 
Korea on October 3, 2002. Notice of Final Affirmative Countervailing 
Duty Determination: Certain Cold-Rolled Carbon Steel Flat Products 
From the Republic of Korea, 67 Fed. Reg. 62,102 (Oct. 3, 2002); Final 
Negative Countervailing Duty Determination: Certain Cold-Rolled 
Carbon Steel Flat Products From Argentina, 67 Fed. Reg. 62,106 
(Oct. 3, 2002); Final Affirmative Countervailing Duty Determination: 
Certain Cold-Rolled Carbon Steel Fiat Products From France, 67 
Fed. Reg. 62,111 (Oct. 3, 2002); Final Affirmative Countervailing 
Duty Determination: Certain Cold-Rolled Carbon Steel Flat Products 


on . ‘ . . mh: sean ee ° ° 

“Commerce found antidumping duty margins ranging from 153.56% for certain subject 
imports from India to 4.02% for subject imports from Taiwan. The specific margins for each 
country can be found at Cold-Rolled I at 36 n.222 and Cold-Rolled II at 12 n.59. 
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From Brazil, 67 Fed. Reg. 62,128 (Oct. 3, 2002). Commerce’s deter- 
mination regarding Argentina was negative; however, it made affir- 
mative determinations regarding Brazil, France, and Korea.? Id. 

The final ITC determinations challenged in this action were pub- 
lished on September 13, 2002, and November 12, 2002, wherein the 
ITC determined that the domestic cold-rolled steel industry was not 
suffering present material injury or being threatened with material 
injury by reason of the subject imports. Cold-Rolled I at 39, 45; Cold- 
Rolled II at 13, 18.* 


II. Applicable Law. 


The ITC determines whether an industry in the United States is 
materially injured by reason of the subject imports in the final phase 
of antidumping and countervailing duty investigations. See 19 
U.S.C. §§ 1671d(b)(1), 1673d(b)(1). Material injury is defined as 
“harm which is not inconsequential, immaterial, or unimportant.” 
Id. § 1677(7)(A). In making its material injury determination, the 
ITC must consider: (1) the volume of the subject imports; (2) the 
subject imports’ effect on prices for the domestic like product; and 
(3) the impact of the subject imports on the domestic industry in 
the context of production operations in the United States. Id. 
§ 1677(7)(B)(i); see also, Angus Chem. Co. v. United States, 140 F.3d 
1478, 1484 (Fed. Cir. 1998). The ITC may consider other economic 
factors that are relevant to the material injury determination. 19 
U.S.C. § 1677(7)(B)(ii). 

Regarding volume, the ITC must consider whether the volume of 
subject imports is significant. Jd. § 1677('7)(C)(i). The ITC must con- 
sider whether there has been significant price underselling and 
whether subject imports depress or suppress domestic prices to a sig- 
nificant degree in evaluating the subject imports’ effect on domestic 
prices. Id. § 1677(7)(C)Gi)\I-ID. To determine the impact of the sub- 
ject imports, the ITC must evaluate “all relevant economic factors 
which have a bearing on the state of the [domestic] industry.” Jd. 
§ 1677(7)(C)Gii). These factors include, but are not limited to: “de- 
cline in output, sales, market share, profits, productivity, return on 
investment, and [capacity utilization], factors affecting domestic 
prices, actual and potential negative effects on cash flow, inven- 


3 Commerce found countervailing duty margins ranging from 12.58% for Brazil to 0.55% 
for certain Korean subject imports. The specific margins can be found at Cold-Rolled I at 28 
n.170. 


4¥For the purposes of this opinion, the ITC’s determinations are considered together. Be- 
cause the record before the ITC was nearly identical in both determinations, the ITC ex- 
pressly adopted the findings and analysis of Cold-Rolled I in its final negative material in- 
jury determination in Cold-Rolled II. Cold-Rolled II at 4, 11-12, 14. Most of the ITC’s 
substantive analysis is contained in Cold-Rolled I; thus, most citations in this opinion refer- 
ence Cold-Rolled I and the ITC’s determination in Cold-Rolled II is implicitly included. 
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tories, employment, wages, growth, ability to raise capital,... 
negative effects on the existing development and production efforts 
of the domestic industry, ... [and] the magnitude of the margin of 
dumping.” Id. § 1677(7)(C)Gii) (I-V). The ITC must evaluate these 
factors “within the context of the business cycle and conditions 
of competition that are distinctive to the affected industry.” Id. 
§ 1677(7)(C)(iii). The ITC “shall cumulatively assess the volume and 
effect of imports of the subject merchandise from all countries with 
respect to which... petitions were filed...on the same day... if 
such imports compete with each other and with domestic like prod- 
ucts in the [domestic] market.” Jd. § 1677(7)(G)(i)(D. 


DISCUSSION 


In Cold-Rolled I and Cold-Rolled II, the ITC determined that “an 
industry in the United States is not materially injured . . . by reason 
of imports of certain cold-rolled steel products.” Cold-Rolled I at 3; 
Cold-Rolled II at 1. The ITC’s specific findings are presented before 
the parties’ contentions in each section below. Plaintiffs challenge 
five aspects of the ITC’s final negative material injury determina- 
tions: 1) the ITC’s interpretation and application of the causation re- 
quirement under the material injury statute; 2) the ITC’s finding 
that the volume of subject imports was not significant; 3) the ITC’s 
finding that subject imports did not have significant effects on prices 
for the domestic like product; 4) the ITC’s finding that subject im- 
ports did not have an adverse impact on the domestic industry; 5) 
the ITC’s decision to not cumulate subject imports from Australia. 
(Mem. of Nucor Corp. in Support of Mot. Under R. 56.2 for J. on the 
Agency R. (“Nucor’s Br.”) at 11-13); (Mem. in Support of Mot. for J. 
on the Agency R. under R. 56.2 Filed by Pls. Bethlehem Steel Corp., 
National Steel Corp., and U. S. Steel Corp. (“Domestic Integrated 
Producers’ Br.”) at 13-16.) 


I. The ITC’s Interpretation and Application of the Material 
Injury Statute’s Causation Requirement. 


ITC’S DETERMINATION 


In making its final negative material injury determination, the 
ITC considered the volume, price effects, and impact of the subject 
imports for the period of investigation (“POI”) from January 1999 
through June 2002. Cold-Rolled I at 25, 30-31. 

At the outset, the ITC identified several conditions of competition 
that had an effect on the cold-rolled steel industry in the United 
States during the POI. Jd. at 21. Specifically, the ITC considered the 
“restructuring” of the domestic cold-rolled steel industry during the 





154 CUSTOMS BULLETIN AND DECISIONS, VOL. 38, NO. 11, MARCH 10, 2004 


POI, domestic sales conditions for cold-rolled steel, and the Section 
201 safeguard proceedings and resulting tariffs.° Id. at 23-30. 

First, the ITC noted that during the POI, the domestic “cold-rolled 
steel industry restructured significantly.” Jd. at 24. The ITC stated 
that “Gulf States Steel ceased operations; Bethlehem, National, and 
Wheeling operated under Chapter 11 of the U.S. Bankruptcy Code; 
the operating assets of Heartland Steel and LTV were purchased by 
new owners... ; a purchase of operating assets of Acme Steel, which 
had ceased operations, is pending in bankruptcy court; and Cold 
Metal Products recently announced its intention to file for Chapter 
11 bankruptcy and to close its Indianapolis and Youngstown plants.” 
Id. 

Next, the ITC examined price and non-price factors that are im- 
portant in purchasing decisions for cold-rolled steel. Id. at 26-27. 
The ITC found that importers reported an average 102-day lead time 
between order and delivery. Id. at 26. The ITC also found that ap- 
proximately 55% of sales by domestic producers and 52% of sales by 
importers were on a contract basis. Jd. The remaining sales were on 
a spot price basis. Jd. The ITC noted that although contract prices 
are generally fixed for a certain period of time, spot prices can “have 
some impact on contract prices... when new contracts are negoti- 
ated, expired contracts are renegotiated, or...[when] sellers de- 
mand| | price increases or buyers demand[ | price concessions under 
executory contracts when spot prices differ significantly from con- 
tract prices.” Jd. The ITC noted that the domestic industry claimed 
that “the majority of contracts remained in place in 2002 at low 
prices that were negotiated in the fourth quarter of 2001.” Id. at 27. 


5In June 2001, at the request of the President, the ITC conducted a Section 201 investi- 
gation of steel products imported between January 1997 and June 2001. Steel; Import In- 
vestigations, Inv. No. TA-201—73, 66 Fed. Reg. 67,304, 67,307 (Dec. 28, 2001). The Section 
201 investigation included the cold-rolled products subject to these AD/CVD investigations. 
Cold-Rolled I at 27. In October 2001, the ITC determined that steel products, including 
cold-rolled steel products, “were being imported into the United States in such increased 
quantities as to be a substantial cause of serious injury to the domestic industry.” Id. (citing 
Steel; Import Investigations, 66 Fed. Reg. 67,304). Following the ITC’s remedy recommenda- 
tions issued in December 2001, the President announced safeguard tariffs on steel products, 
including the subject cold-rolled steel products in March 2002. Id. (citing Presidential Proc- 
lamation 7529 of March 5, 2002 — To Facilitate Positive Adjustment to Competition From 
Imports of Certain Steel Products, 67 Fed. Reg. 10,553 (Mar. 7, 2002) (“Presidential Procla- 
mation 7529”)). The tariffs announced were 30% ad valorum in the first year, 24% ad 
valorum in the second year, and 18% ad valorum in the third year of the safeguard period. 
Id. (citing Annex to Presidential Proclamation 7529, 4 11(d)). 
Safeguard actions are taken by the President under Section 203 of the Trade Act of 
1974, 19 U.S.C. § 2253. However, safeguard actions are commonly referred to as “Sec- 
tion 201” relief or remedies referencing Section 201 of the Trade Act of 1974, 19 U.S.C. 
§ 2251(a), which instructs the President to “take all appropriate and feasible 
action . . . [to] facilitate efforts by the domestic industry to make a positive adjustment 
to import competition.” 19 U.S.C. § 2251(a). The parties refer to the ITC’s investiga- 
tion and the President’s subsequent tariff announcement as the Section 201 proceed- 
ings or tariffs, so the Court will do likewise. 
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Third, the ITC identified the Section 201 proceedings as a condi- 
tion of competition that had “a major impact” on the cold-rolled steel 
industry during this POI. Jd. at 30. The ITC found that the ITC’s 
Section 201 investigation and the subsequent tariffs announced by 
the President “fundamentally altered the U.S. market for many steel 
products, including cold-rolled steel.” Jd. at 28. 

After examining the volume of subject imports, the subject im- 
ports’ effect on domestic prices, and the impact of the subject imports 
on the domestic industry, the ITC concluded: 


following the imposition of Section 201 relief, subject import 
volumes declined to minimal levels, and therefore we do not 
find the current volume of subject imports to be significant. Nor 
do we find that subject imports currently in the market are 
having significant adverse price effects, given their minimal 
presence in the U.S. market. Accordingly, we do not find that 
the present condition of the domestic industry is attributable in 
any material respect to the current subject imports, and we 
therefore do not find that any material injury currently being 
experienced by the domestic industry is by reason of the subject 
imports. 


Id. at 39. 


PARTIES’ CONTENTIONS 
A. Nucor’s Contentions. 


Nucor contends that as a matter of law, the ITC “applied an incor- 
rect injury test in reaching a negative determination.” (Reply Br. of 
Nucor Corp. in Supp. of Mot. Under R. 56.2 For J. on the Agency R. 
(“Nucor’s Reply Br.”) at 4.) Nucor contends that the ITC’s analysis is 
flawed for three reasons: 1) the ITC “narrowly focused” on current 
imports; 2) the ITC failed to consider whether injury was being 
caused by imports that entered earlier in the POI; and 3) the ITC 
unreasonably relied on the effects of the Section 201 proceedings. 
(Id. at 4—5; Nucor’s Br. at 48.) 

First, Nucor contends that the ITC has never based any prior ma- 
terial injury determination “so overtly” on current imports. (Nucor’s 
Reply Br. at 5.) Nucor highlights the ITC’s language in Cold-Rolled I 
that focuses on “current subject imports.” (/d. (citing Cold-Rolled I at 
39).) Nucor contends that the statute requires the ITC to make an 
affirmative injury determination if subject imports are causing 
present material injury. (/d. at 5-6.) However, Nucor stresses that 
the statute does not mention current imports or require that the 
present injury be caused by current imports. (Jd. at 7.) Nucor con- 
tends that the ITC’s determination placed “exclusive focus” on the 
last three months of the investigation, “elevating [the] last 
quarter... [to] prominence.” (/d. at 8.) Nucor contends that the 
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ITC’s determination “brushed aside, without explanation, data re- 
garding 39 months of a 42-month investigation.” (Nucor’s Br. at 14.) 
Nucor asserts that, contrary to the ITC’s statement that its analysis 
included the entire POI, most of the ITC’s discussion focused solely 
on current imports in the second quarter of 2002. (Id. (citing Cold- 
Rolled I at 31 n.182, 32).) Nucor argues that the ITC is required to 
base its decision on a “review of the entirety of the record.” (Jd. (quot- 
ing Chr. Bjelland Seafoods A/S v. United States, 19 Ct. Int'l Trade 
35, 43 (1995) (“Seafoods IT’)).) Nucor contends that the “entire proce- 
dural history” of Chr. Bjelland Seafoods A/C v. United States, 16 Ct. 
Int'l Trade 945 (1992) (“Seafoods I”) and Seafoods IT should instruct 
the Court in examining this case. (Nucor’s Reply Br. at 8-9.) Relying 
on the holding in Seafoods IJ, Nucor argues that current imports 
“cannot provide the sole basis for [an ITC] determination.” (/d. at 9 
(citing Seafoods IT, 19 Ct. Int'l Trade at 38-47).) Nucor contends that 
the ITC must determine whether the domestic industry is presently 
materially injured and must consider if that injury is caused by sub- 
ject imports, current or otherwise. (Jd. at 9-10.) 

Second, Nucor asserts the ITC failed to adequately consider 
whether material injury was being caused by subject imports that 
were entered earlier in the POI. (/d. at 10.) Nucor emphasizes sev- 
eral of the ITC’s findings that it claims demonstrate that subject im- 
ports entered earlier in the POI were causing present material in- 
jury: (1) three producers declared bankruptcy during the POI; (2) the 
domestic industry suffered operating losses of $688 million in the 
first half of 2002; (3) low-priced contracts negotiated in 2001 contin- 
ued to be honored in the first half of 2002; and (4) the domestic mar- 
ket showed declines in employment and capacity. (Id. at 11-13 (cit- 
ing Cold-Rolled I at 26, 38—39).) Nucor contends that the ITC failed 
to explain why all of these declining economic conditions “failed to 
constitute current material injury.” (Jd. at 13.) Nucor asserts that if 
the correct causation test had been applied, the ITC would have 
found that the domestic industry continued to suffer present mate- 
rial injury caused by imports that were entered earlier in the POI. 
(Id.) 

Third, Nucor contends that the ITC cannot base its negative mate- 
rial injury determination on the effects of the Section 201 remedy. 
(Nucor’s Br. at 48.) Nucor asserts that the ITC’s reliance on the ef- 
fects of the Section 201 tariffs is “misplaced as a matter of law.” (/d.) 
According to Nucor, the ITC essentially found that the Section 201 
tariffs imposed by the President “were preventing the subject im- 
ports from injuring the domestic industry.” (/d.) Yet, Nucor contends 
that eleven of the twenty countries under investigation had dumping 
margins greater than 30%. (Jd. (citing Cold-Rolled I at I-8, Cold- 
Rolled II at I-5).) Nucor contends that the ITC’s negative material 
injury determination runs counter to the intention of the antidump- 
ing and countervailing duty laws “to equalize . . . competitive condi- 
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tions between foreign exporters ... and the domestic industry.” (Jd. 
(quoting Seafoods II, 19 Ct. Int] Trade at 43).) Nucor contends that 
the Section 201 tariffs do not “offset the full margin of dumping.” 
(Id.) Nucor concludes that the ITC’s reliance on the 30% Section 201 
tariffs essentially “deprivied] the U.S. industry of the protection to 
which it is entitled under law.” (/d. at 49.) 


B. Domestic Integrated Producers’ Contentions. 


Domestic Integrated Producers contend that the ITC’s negative 
determination was based upon the imposition of a causation require- 
ment that is not in accordance with law. (Domestic Integrated Pro- 
ducers’ Br. at 16.) Domestic Integrated Producers assert that in or- 
der to make an affirmative determination under the statute, the ITC 
must find that the domestic industry is suffering “present material 
injury.” (/d. at 17.) However, Domestic Integrated Producers contend 
that in this case the ITC misinterpreted the statute to require that 
the present material injury be caused by current or present imports. 
(Id. at 18 (citing Seafoods I, 16 Ct. Int'l Trade at 953-954).) Domestic 
Integrated Producers contend that this requirement — “that current 
imports be causing injury” — is not in accordance with law. (/d.) Do- 
mestic Integrated Producers quote three specific passages from the 
ITC’s determination in Cold-Rolled I that they claim demonstrate 
the ITC’s use of an improper causation requirement: 


(1) [W]hile we recognize the higher subject import volumes 
earlier in the period, we find that the present volume of subject 
imports is not significant. 


(2) [S]ubject imports currently entering the market are not 
suppressing current domestic prices to a significant degree. 
Thus, we find that subject imports are not adversely affecting 
domestic prices to a significant degree based on the current vol- 
ume of subject imports and the increase in domestic prices in 
2002. 


(3) [W]e do not find the current volume of subject imports to be 
significant. Nor do we find that subject imports currently in the 
market are having significant adverse price effects. . . . Accord- 
ingly, we do not find that the present condition of the domestic 
industry is attributable in any material respect to the current 
subject imports, and we therefore do not find that any material 
injury currently being experienced by the domestic industry is 
by reason of the subject imports. 


(Id. (quoting Cold-Rolled I at 33, 36, 39) (emphasis added).) In its re- 
ply brief, Plaintiff, United States Steel Corporation, asserts that the 
material injury statute does not focus on current imports. (Reply Br. 
in Supp. of Rule 56.2 Mot. for J. Upon the Agency R. of Pl. U.S. Steel 
Corp. (“U.S. Steel’s Reply Br.”) at 2.) U.S. Steel contends that the 
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statute clearly directs the ITC to determine if the domestic industry 
“is materially injured ... by reason of imports.” (/d. at 2-3 (quoting 
19 U.S.C. § 1671d(b)).) However, U.S. Steel argues that by focusing 
on current imports, the ITC improperly added a limitation to the 
statute. (/d. at 3.) 

Domestic Integrated Producers contend that if the ITC had ap- 
plied the correct causation standard, the ITC would have been com- 
pelled by its own findings to make an affirmative injury determina- 
tion based on the injury caused by imports that were entered earlier 
in the POI. (Domestic Integrated Producers’ Br. at 21.) Domestic In- 
tegrated Producers echo Nucor’s argument that the law requires the 
ITC to make an affirmative material injury determination if imports 
entered earlier in the POI are causing present material injury. (Jd. 
at 18-19 (citing Seafoods I, 16 Ct. Int'l Trade at 953-954, Seafoods 
IT, 19 Ct. Int'l Trade at 48).) Domestic Integrated Producers contend 
that the Court’s holding in Seafoods IJ should instruct this Court’s 
analysis. (Jd. at 19.) Domestic Integrated Producers assert that in 
Seafoods II, the Court upheld an ITC affirmative material injury de- 
termination which found that, although current imports were mini- 
mal, earlier imports of salmon were causing present material injury 
to the domestic industry by impairing the domestic industry’s ability 
to raise capital at the end of the period of investigation. (Jd. at 19 
(citing Seafoods IT, 19 Ct. Int'l Trade at 48).) Similarly, Domestic In- 
tegrated Producers argue that in this case earlier imports of cold- 
rolled steel caused present material injury to the domestic industry. 
(Id. at 21.) Domestic Integrated Producers contend that in prior in- 
vestigations and in another forum, the ITC has argued that imports 
entered earlier in the POI can cause present injury. (Jd. at 19-20 
(citing Hot Rolled Steel Products From Argentina and South Africa, 
Invs. Nos. 701—TA-—404 and 731—TA-—898, 905 (Final), USITC Pub. 
3446 (Aug. 2001); Written Rebuttal of the United States, United 
States—Definitive Safeguard Measures on Imports of Certain Steel 
Products, WT/DS248-249, 251-254, 258-259 (Nov. 26, 2002) at 39 
{ 120).) U.S. Steel adds that any analysis that does not fully con- 
sider whether earlier imports are causing present material injury is 
“incomplete as a matter of law,” and the ITC’s determination in this 
case should be remanded for this reason. (U.S. Steel’s Reply Br. at 5, 
9-10.) 

Domestic Integrated Producers point to evidence on the record 
that they claim supports a finding that earlier imports caused 
present material injury in this case. (Domestic Integrated Producers’ 
Br. at 20.) Domestic Integrated Producers note that the ITC found 
that several domestic steel companies filed for bankruptcy during 
the POI and assert that the government has made arguments in 
other proceedings that bankruptcies are evidence of present injury 
caused by earlier imports. (/d. at 21—22 (citing Cold-Rolled I at 24).) 
Further, Domestic Integrated Producers contend that the “enormous 
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operating losses” sustained by the domestic industry throughout the 
POI, which were partly attributable to the low contract prices nego- 
tiated in 2001, are also evidence that the subject imports entered 
earlier in the POI caused present material injury. (Jd. at 22—24.) 
Finally, Domestic Integrated Producers claim that the ITC errone- 
ously based its negative material injury determination on specula- 
tion that the Section 201 tariffs will alleviate future injury. (Jd. at 
25.) Domestic Integrated Producers contend that “if a finding of 
present material injury is otherwise warranted,” the ITC cannot 
make a negative determination “simply because circumstances have 
changed in a manner that may alleviate injury in the future.” (/d.) 
Domestic Integrated Producers assert that the ITC’s analysis of the 
effect of the Section 201 tariffs on the domestic industry is “little 
more than guesswork.” (Jd.) Domestic Integrated Producers contend 
that the ITC used the Section 201 tariffs to “alter the legal standard 
to be used in determining whether the requisite injury has been 
proven.” (Jd.) Domestic Integrated Producers highlight several dif- 
ferences between AD/CVD relief and Section 201 relief including: 1) 
several countries subject to these AD/CVD investigations were ex- 
empt from the Section 201 tariffs; 2) numerous products covered by 
these AD/CVD investigations are not covered by the Section 201 tar- 
iffs; and 3) Section 201 tariffs expire in three years whereas Title VII 
duties can last indefinitely. Ud. at 26.) Domestic Integrated Produc- 


ers contend that these differences should have precluded the ITC 
from using the Section 201 relief in its analysis. Id. 

Domestic Integrated Producers conclude that the ITC’s final deter- 
mination is not in accordance with law because the ITC applied an 
incorrect causation standard, failed to consider earlier imports, and 
improperly considered the Section 201 relief. (Jd. at 28-29.) 


C. Defendant’s Contentions. 


First, Defendant contends that Plaintiffs’ assertions regarding the 
ITC’s focus on current imports “ignores that statute’s remedial pur- 
pose, the prospective application of duties and the [ITC’s] concomi- 
tant discretion to rely on current data.” (Mem. of Def. U.S. Int’ 
Trade Comm’n in Opp’n to Pls.’ Mot. for J. on the Agency R. (“Def.’s 
Br.”) at 42.) Defendant contends that the Court has reasoned that 
the antidumping and countervailing duty laws “are intended merely 
to prevent future harm to the domestic industry by reason of unfair 
imports that are presently causing material injury.’ ” (Def.’s Br. at 43 
(quoting Chaparral Steel Co. v. United States, 901 F.2d 1097, 1103 
(Fed. Cir. 1990) (in turn citing S. REP. No. 96—249, at 87 (1979), re- 
printed in 1979 U.S.C.C.A.N. 381, 473)).) Defendant asserts that 
older information “ ‘provide[s] a historical frame of reference against 
which a ‘present’ (i.e., as recent to vote day as possible . . . ) material 
injury determination is to be made.’” (Jd. (quoting Seafoods II, 19 
Ct. Int'l Trade at 44 n.22).) Defendant asserts that the ITC’s focus on 
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current imports is consistent with the antidumping and countervail- 
ing duty statutes’ focus on present material injury. (Jd. ) 

Second, Defendant contends that contrary to Plaintiffs’ assertions, 
the statute does not require the ITC to reach an affirmative injury 
determination based on the lingering effects of earlier imports. (Id. 
at 87.) Defendant contends that “the statute provides a focus on cur- 
rent imports and their current impact in determining whether the 
[domestic] industry is currently materially injured.” (/d. at 88.) De- 
fendant quotes Seafoods II, stating that “‘any adverse lingering ef- 
fects of past material injury ... are insufficient to support an affir- 
mative injury determination’” unless those lingering effects are 
“ ‘themselves a source of present material injury to the domestic in- 
dustry.” Ud. (quoting Seafoods IT, 19 Ct. Int'l Trade at 48).) Defen- 
dant contends that present material injury from the lingering effects 
of earlier imports was not demonstrated in the record. (/d. at 87-88.) 
Defendant asserts that the Court’s recognition in Seafoods II, that 
the effects of earlier imports may support an affirmative injury de- 
termination, did not create a presumption that lingering effects 
cause present material injury. (/d. at 88.) Defendant concludes that 
the ITC’s determination that subject imports were not causing 
present material injury is supported by substantial evidence and is 
in accordance with law. (/d. at 88-89.) 


D. Defendant-Intervenors’ Contentions. 


Defendant-Intervenors contend that Plaintiffs’ argument asks this 
Court and the ITC to “ignore the remedial purpose of the [antidump- 
ing and countervailing duty] statute and impose punitive . . . duties 
to punish past allegedly injurious activity that no longer continues.” 
(Mem. in Support of the Determination of the U.S. Int'l Trade 
Comm’n and in Opp’n to Nucor, et al.’s [sic] Rule 56.2 Mot. for J. on 
the Agency R. (“Def.-Intvs.’ Br.”) at 15.) First, Defendant-Intervenors 
contend that the ITC properly focused on the most recent period in 
its final determinations and correctly found that there was no 
present “causal nexus between subject imports and injury.” (/d. at 
14-15.) Second, Defendant-Intervenors contend that contrary to 
Plaintiffs’ claims, the ITC is not legally precluded from considering 
the impact of the Section 201 proceedings on the domestic market. 
(Id. at 18.) 

First, Defendant-Intervenors assert that the ITC did not misapply 
the legal causation standard in considering the injury caused by sub- 
ject imports. (/d. at 18-19.) Defendant-Intervenors contend that the 
parties do not dispute that the statute “requires a causal nexus be- 
tween the subject imports and the injury.” (/d. at 19 (citing Gerald 
Metals, Inc. v. United States, 132 F.3d 716, 720, 722 (Fed. Cir. 
1997)).) Defendant-Intervenors claim that Plaintiffs attempt to per- 
suade this Court that the ITC made “a mere temporal finding — that 
little or no imports at the end of the [POI] automatically suggested 
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no causation of injury.” (/d.) Defendant-Intervenors contend that this 
is not the case. (/d.) Defendant-Intervenors contend that, in fact, the 
ITC properly determined that, given the fundamental change in the 
conditions of competition due to the Section 201 proceedings, “the 
past subject imports were not causing present material injury to the 
domestic industry.” (/d.) Defendant-Intervenors argue that the Sec- 
tion 201 proceedings severed any causal link between the subject im- 
ports and any injury to the domestic industry. (Jd. at 19.) Defendant- 
Intervenors contend that the ITC should give primary weight to 
current data to give full effect to the remedial purpose of the anti- 
dumping statute. (/d. at 21.) Defendant-Intervenors emphasize that 
antidumping and countervailing duties are intended to “prevent fu- 
ture harm.” (/d. (citing Chaparral Steel, 901 F.2d at 1103).) Given 
the improvements in the industry and the withdrawal of imports in 
2002, Defendant-Intervenors contend that any antidumping or 
countervailing duties assessed based on earlier imports would have 
been punitive and not prospective as the statute intends. (Jd. at 23.) 

Defendant-Intervenors assert that it would have been improper 
for the ITC to disregard the “obvious effect” that the Section 201 pro- 
ceedings had on the domestic market during the POI. Ud. at 21.) 
Defendant-Intervenors assert that this Court has instructed the ITC 
to pay attention to changed circumstances and current market con- 
ditions. (/d. at 21—22 (citing Seafoods II, 19 Ct. Int'l Trade at 43-44 
n.22).) Defendant-Intervenors contend that Plaintiffs raise no argu- 
ment against the ITC’s finding that the Section 201 proceedings had 
a dramatic effect on the domestic market in 2002; rather, Defendant- 
Intervenors assert that Plaintiffs ask this Court to reverse the ITC’s 
material injury determination based on alleged injury caused by low- 
priced contracts negotiated prior to the imposition of the Section 201 
relief. (Id. at 20.) Defendant-Intervenors contend that Plaintiffs fail 
to show a “causal link between such alleged injury and current sub- 
ject imports.” (/d.) Defendant-Intervenors contend that Plaintiffs’ al- 
legation that the ITC failed to consider the effects of earlier imports 
is “merely another way of saying that the [ITC] gave too much 
weight to the [Section 201 proceedings].” Ud. at 21.) Defendant- 
Intervenors contend that “the mere existence of any lingering injury 
does not establish causation by [the] subject imports.” (/d. at 24.) 
Defendant-Intervenors contend that the Court in Seafoods IT recog- 
nized that earlier imports could create “an enduring condition of 
competition in the marketplace that continues to presently cause in- 
jury to U.S. producers.” Ud. at 25 (citing Seafoods ITI, 19 Ct. Intl 
Trade at 48).) However, Defendant-Intervenors question whether the 
pricing of annual contracts could be considered an enduring condi- 
tion of competition. (/d.) Defendant-Intervenors note that contract 
prices will not remain depressed when they are renegotiated in the 
next year to reflect the change in the domestic market. (/d.) 
Defendant-Intervenors contend that Plaintiffs seek a re-weighing of 
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the evidence urging this Court to give more weight to the low-priced 
contracts than to the evidence of the dramatic changes in the market 
following the imposition of Section 201 relief. Ud. at 25-26.) 
Defendant-Intervenors conclude that the ITC correctly applied the 
causation standard of the material injury statute when it deter- 
mined that the domestic industry was not suffering any present ma- 
terial injury. (/d.) 


ANALYSIS 


A. The ITC Properly Interpreted and Applied the Causation 
Requirement Under the Material Injury Statute. 


The Court holds that the ITC correctly interpreted and applied the 
causation requirement in finding no present material injury to the 
domestic industry. Under the material injury statue, Congress in- 
structs the ITC to determine “whether an industry in the United 
States is materially injured...by reason of imports.” 19 U.S.C. 
§§ 1671d(b)(1), 1673d(b)(1).° Here, the ITC determined that “we do 
not find the current volume of subject imports to be significant. 
Nor do we find that subject imports currently in the market are 
having significant adverse price effects..., we do not find that 
the present condition of the domestic industry is attributable in any 
material respect to the current subject imports, and we therefore do 
not find that any material injury currently being experienced by the 
domestic industry is by reason of the subject imports.” Cold-Rolled I 
at 39 (emphasis added). The specific issue to be decided by this 
Court is whether the ITC’s focus on current subject imports is a 
proper interpretation and application of the statute’s causation re- 
quirement that material injury be “by reason of imports.” See 19 
U.S.C. §§ 1671d(b)(1), 1673d(b)(1). 

This Court accords substantial weight to the agency’s interpreta- 
tion of the statute that it administers. See Chevron, 467 U.S. at 844. 
Under Chevron, this Court is directed to determine “whether Con- 
gress has directly spoken to the precise question at issue.” Jd. at 842. 
“If the intent of Congress is clear, that is the end of the matter; for 
the court, as well as the agency, must give effect to the unambigu- 


6In full, § 1671d(b)(1), covering countervailing determinations, and § 1673d(b)(1), cov- 
ering antidumping determinations, state: 
(1) In general 
The Commission shall make a final determination of whether 
(A) an industry in the United States- 
(i) is materially injury, or 
(ii) is threatened with material injury, or 
(B) the establishment of an industry in the United States is materially retarded, by 
reason of imports, or sales (or the likelihood of sales) for importation, of the merchan- 
dise with respect to which the administering authority has made an affirmative deter- 
mination under subsection (a)[ | of this section. If the Commission determines that im- 
ports of the subject merchandise are negligible, the investigation shall be terminated. 
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ously expressed intent of Congress.” Jd. at 842-843. However, “if the 
statute is silent or ambiguous with respect to the specific issue, the 
question for the court is whether the agency’s answer is based on a 
permissible construction of the statute.” Jd. at 843 (footnote omit- 
ted). 

In this case, the statute is “silent . . . with respect to the specific is- 
sue,” id., of whether the ITC may permissibly focus on current im- 
ports in determining material injury. The statute states that injury 
must be “by reason of imports,” and makes no mention of whether 
the ITC’s determination must rest on current imports, earlier im- 
ports, or both. 19 U.S.C. §§ 1671d(b)(1), 1673d(b)(1). It is well- 
settled that the material injury statute requires that the domestic 
industry be suffering present material injury. Chaparral Steel, 901 
F.2d at 1104 (citations omitted). However, Plaintiffs contend that the 
ITC cannot rest its present material injury determination on the vol- 


of the purpose of the AD/CVD laws and the discretion given to the 
ITC to focus on the most recent data, this Court holds that the ITC’s 
construction of the statute to focus on current imports is reasonable. 

Antidumping and countervailing duties are meant “to afford pro- 
spective relief to the domestic industry which would otherwise expe- 
rience further injury due to the continued importation of unfairly 
traded merchandise.” Seafoods II, 19 Ct. Int’! Trade at 44 n.22. Anti- 
dumping and countervailing duty laws “are not penal, retaliatory, or 
compensatory”; rather, they “are intended to equalize particular as- 
pects of future competitive conditions between foreign exporters to 
the United States and the domestic industry.” Jd. (emphasis added) 
(citing Imbert Imports, Inc. v. United States, 331 F. Supp. 1400, 1406 
n.10 (Cust. Ct. 1971) (citation omitted), aff'd, 475 F.2d 1189 (C.C.P.A. 
1973)). 

In reviewing other determinations, this Court has maintained that 
“the [ITC] permissibly focuses on the more recent... period in 
evaluating the causal effects of the subject imports.” Taiwan Semi- 
conductor Indus. Ass’n v. United States, 93 F. Supp. 2d 1283, 1294 
n.13 (Ct. Int'l Trade 2000) (citing Seafoods II, 19 Ct. Int'l Trade at 
48) (emphasis added), aff'd, 266 F.3d 1339 (Fed. Cir. 2001). Further, 
this Court has held that the ITC “may of course permissibly focus its 
analysis on a specific time frame within the POI.” Altx, Inc. v. United 
States, 167 F. Supp. 2d 1353, 1363 (Ct. Int’l Trade 2001) (citations 
omitted); see also, Angus Chem. Co. v. United States, 944 F. Supp. 
943, 947-948 (Ct. Int’l Trade 1996) (stating that the ITC’s “decision 
to focus on [current] data and make only limited comparisons [of ear- 
lier] data fell well within its discretion” (citation omitted)), aff'd, 140 
F.3d 1478 (Fed. Cir. 1998); Chaparral Steel, 901 F.2d at 1103 (up- 
holding the ITC’s focus on current unfair imports, versus those ear- 
lier in the period of investigation, in its cumulation analysis because 
such construction was “in accord with the remedial purpose of duties 
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which are intended merely to prevent future harm to the domestic 
industry by reason of unfair imports that are presently causing ma- 
terial injury” (citation omitted)). 

In Seafoods II, the Court held that the ITC must examine data 
within a time frame as close as possible to vote day in making its 
present material injury determination. Seafoods IT, 19 Ct. Int’ Trade 
at 44 n.22. “[W]ithin the time frame established by the ITC for its in- 
vestigation, relatively older information serves to provide a histori- 
cal frame of reference against which a ‘present’ (i.e.[,] as recent to 
vote day as possible, given the limitations of the collected data) ma- 
terial injury determination is to be made, and without which any as- 
sessment of the extent of changed circumstances would be impos- 
sible.” Id. (citations omitted). 

Here, the ITC’s negative material injury determination clearly 
rested on its findings regarding current subject imports. See Cold- 
Rolled I at 39. Contrary to Plaintiffs’ contentions, however, the ITC 
did not “impose a requirement that current imports be causing in- 
jury.” (Domestic Integrated Producers’ Br. at 16—17.) Rather, in keep- 
ing with the remedial purpose of the trade laws, the ITC used cur- 
rent subject import data that was “as nearly contemporaneous to 
vote day as possible” to evaluate the causal relationship between the 
subject imports and any material injury. See Seafoods IT, 19 Ct. Int'l 
Trade at 44 n.22. As Defendant and Defendant-Intervenors contend, 
the ITC’s negative determination was based upon an examination of 
the entire period of investigation with a focus on the current 2002 
imports. As discussed below in the separate factor analyses, the ITC 
considered data from 1999, 2000, 2001, and 2002 to determine the 
significance of volume, price effects, and impact of the subject im- 
ports on the domestic industry. See Cold-Rolled I at 32-39. As the 
Court directed in Seafoods II, the ITC used the earlier data from 
1999-2001 as “a historical frame of reference” to make its injury de- 
termination. See Seafoods IT, 19 Ct. Int’] Trade at 44 n.22. Thus, the 
Court holds that the ITC reasonably focused on current subject im- 
ports in its application of the material injury statute’s “by reason of 
imports” causation requirement. 


1. The ITC Adequately Considered the Effects of Subject Im- 
ports Entered Earlier in the POI and Reasonably Con- 
cluded that They Were Not Causing Present Material In- 
jury to the Domestic Industry. 


This Court reviews the ITC’s factual determinations of whether 
the various provisions of the statute have been met in this case to 
determine if they are supported by substantial evidence. 19 U.S.C. 
§ 1516a(b)(1)(B)(); see also, Enercon GmbH, 151 F.3d at 1381 (cita- 
tion omitted). Plaintiffs contend that the ITC’s negative material in- 
jury determination is deficient because it failed to explicitly consider 
whether subject imports that were entered earlier in the POI caused 
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present material injury to the domestic industry. (Domestic Inte- 
grated Producers’ Br. at 20-21; Nucor’s Reply Br. at 5.) Plaintiffs 
contend that if the ITC had adequately considered earlier imports as 
a cause of present material injury, the ITC “would have been com- 
pelled by its own findings of fact” to make an affirmative present ma- 
terial injury determination. (Domestic Integrated Producers’ Br. at 
21; see also, Nucor’s Reply Br. at 10-14.) 

This Court finds that the ITC adequately considered the effects 
that the earlier imports continued to have on the domestic industry 
at the end of the POI and reasonably concluded that the effects of 
earlier imports were insufficient to find present material injury. Al- 
though the ITC did not explicitly state that earlier imports were not 
causing present material injury, “the agency’s path may be reason- 
ably discerned,” Ceramica Regiomontana, 810 F.2d at 1139, through 
the ITC’s continued discussion of the effects that subject imports en- 
tered earlier in the POI had on the domestic industry and its ulti- 
mate conclusion that the domestic industry was not suffering 
present material injury. Contrary to Plaintiffs’ contentions, the 
Court finds that the ITC’s “quest for up-to-date information” was not 
“at the expense of overlooking the ‘possibility that negative effects of 
a present material injury are latent.’” Saarstahl AG v. United 
States, 858 F. Supp. 196, 200 (Ct. Int’] Trade 1994) (quoting Seafoods 
I, 16 Ct. Int'l Trade at 956). Specifically, the ITC discussed the lower- 
priced contracts negotiated in 2001 and their effect on domestic 
prices: “although subject imports which entered the market earlier 
in the period examined continue to have an effect on the industry's 
contract prices negotiated before the Section 201 relief was effective, 
subject imports currently entering the market are not suppressing 
current domestic prices to a significant degree.” Cold-Rolled I at 36. 
The ITC also noted that several domestic producers filed for bank- 
ruptcy during the POI, id. at 24, but found that “the industry’s con- 
dition began to improve as prices rose and shipments increased” in 
2002, id. at 37. The ITC considered the operating losses that the do- 
mestic industry experienced at the end of the POI and found that 
those losses had declined from an industry high in 2001. Id. at 38. 
The Court finds that substantial evidence in the record supports the 
ITC’s finding that the effects of earlier imports were insufficient to 
find present material injury. As discussed in more detail in the sepa- 
rate sections below, the ITC weighed the evidence of the subject im- 
ports’ effect on the domestic market, including the effect of earlier 
imports, against the evidence of the sharp decline in subject import 
volume in 2002 and other indica of the domestic industry’s recovery 
in making its final determination. See id. at 32-39. Although Plain- 
tiffs contend that an examination of the evidence could result in a 
different conclusion, “it is not the province of this court to review the 
record evidence to determine whether a different conclusion could be 
reached, but to determine whether [the agency’s] determination is 
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supported by substantial evidence.” Hoogovens Staal BV v. United 
States, 138 F. Supp. 2d 1352, 1360 (Ct. Int'l Trade 2001) (citing Jn- 
land Steel Indus., Inc. v. United States, 188 F.3d 1349, 1359 (Fed. 
Cir. 1999) (in turn citing PPG. Indus., Inc. v. United States, 978 F.2d 
1232, 1236 (Fed. Cir. 1992))). This Court holds that substantial evi- 
dence supports the ITC’s finding that the effects of earlier imports 
were insufficient to support a present material injury determination. 


2. The ITC’s Consideration of the Effect of the Section 201 
Proceedings on the Domestic Industry is in Accordance 
with Law. 


The material injury statute directs the ITC to evaluate all rel- 
evant economic factors (i.e., volume, price effects, and impact) 
“within the context of the business cycle and conditions of competi- 
tion that are distinctive to the affected industry.” 19 U.S.C. 
§ 1677(7)(C). Although Plaintiffs contend that the ITC’s consider- 
ation of the effect of the Section 201 Proceedings is not in accordance 
with law, the Court has instructed the ITC to “address record evi- 
dence of significant circumstances and events that occur between the 
petition date and the vote day.” Usinor v. United States, No. 01- 
00010, 2002 Ct. Int'l Trade LEXIS 98, at *33 (Ct. Int'l Trade 2002). 
The Court has required the ITC to account for “changed 
circumstances ... which impact a present material injury inquiry.” 
Seafoods II, 19 Ct. Int'l Trade at 44 n.22. The Court has reasoned 
that “[alccounting for changed circumstances in an assessment of 
whether a domestic industry is experiencing ‘present’ material in- 
jury accords with the purely remedial purpose of our trade laws.” Id. 
(citations omitted). 

Here, the ITC found that “the Section 201 investigation and the 
President’s remedy fundamentally altered the U.S. market for many 
steel products, including cold-rolled steel.” Cold-Rolled I at 28. The 
ITC considered the evidence of a significant event that occurred “be- 
tween the date of the petition and vote day,” Seafoods IT, 19 Ct. Int'l 
Trade at 44 n.22, namely, the Section 201 proceedings. See Cold- 
Rolled I at 27-30. The ITC examined certain data to determine the 
impact of the Section 201 proceedings on the domestic industry. See 
id. at 21, 28-30. As detailed in Part II.ANALYSIS.A.1 below, the ITC’s 
examination of data from before and after the Section 201 proceed- 
ings demonstrated that the Section 201 proceedings were a signifi- 
cant condition of competition that affected the domestic cold-rolled 
steel industry. Although, as Plaintiffs contend, there are differences 
in the scope and nature of the Section 201 proceedings and AD/CVD 
investigations, the ITC considered these differences in making its fi- 
nal determinations. See, e.g., id. at 27 (listing the countries that 
were exempt from the Section 201 tariffs, but which were included in 
these AD/CVD investigations); id. at 28 (taking into account the 
cold-rolled steel products excluded from the Section 201 tariffs that 
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were subject to these AD/CVD investigations). Compare id. at 27 
(stating that the Section 201 tariffs were “30[%] ad valorum in the 
first year, 24[%] ad valorum in the second year, and 18[%] ad 
valorum in the third year”), with id. at 36 n.222 and Cold-Rolled II 
at 12 n.59 (considering the antidumping margins found by Com- 
merce in these investigations). This Court holds that the ITC’s deci- 
sion to take into account the Section 201 proceedings conforms with 
the remedial purposes of the trade laws and is otherwise in accor- 
dance with law. 


II. The Volume of Subject Imports. 


ITC’S DETERMINATION 


The ITC found that the volume of subject imports was not signifi- 
cant. Jd. at 33. The ITC recognized that from 1999 to 2001, the abso- 
lute volume of subject imports decreased slightly, but, at the same 
time, subject imports gained market share. Jd. at 32. However, the 
ITC noted that in the first half of 2002, the subject imports experi- 
enced a “sharp decline in both the volume and market penetration.” 
Id. 

In its discussion of conditions of competition, the ITC found that 
the Section 201 remedy “was the overwhelming factor in the decline 
in subject import volume in 2002, notwithstanding the pendency of 
these [AD/CVD] investigations.” Jd. at 28. In finding that the Section 
201 proceedings “fundamentally altered the U.S. market for many 
steel products, including cold-rolled steel,” the ITC focused on three 
sets of data: 1) subject import data following key events in the Sec- 
tion 201 proceedings; 2) import data for other flat-rolled steel prod- 
ucts; and 3) questionnaire responses from domestic purchasers. Jd. 
at 28-30. 

First, the ITC examined various import data following certain key 
events in the Section 201 proceedings. Jd. at 28. After taking into ac- 
count the 102-day lead time between import orders and delivery, the 
ITC noted that “[flollowing the [ITC’s] announcement of its Section 
201 remedy recommendations on December 7, 2001, subject imports 
in March 2002 (approximately 102 days later) declined to 73,522 
short tons,’ as compared to 161,542 short tons in March 2001 and 
156,394 short tons in the preceding month of February 2002.” Id. 
(citing Monthly Commerce import statistics, compiled Aug. 22, 
2002). Additionally, the ITC noted that after the President an- 
nounced the Section 201 tariffs in March 2002, “subject imports in 
June 2002 (approximately 102 days later) declined to 8,409 short 
tons, as compared to 185,523 short tons in June 2001.” Id. The ITC 
remarked that by the time Commerce announced its preliminary an- 


7A short ton is 2,000 pounds versus a long ton which is 2,240 pounds. WEBSTER’S 3RD 
NEw INT Dictionary 1399 (1981). 
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tidumping duty margins for these investigations in May 2002, “sub- 
ject imports had already dropped to minimal levels in the U.S. mar- 
ket (34,012 short tons in April 2002 and 12,095 short tons in May 
2002).” Id. In a footnote, the ITC recognized another sharp decline in 
subject import volume between December 2001 and January 2002. 
Id. at 30 n.175. This sharp decline followed both the filing of the AD/ 
CVD petitions, in September 2001, and the ITC’s affirmative injury 
finding in the Section 201 investigation, in October 2001. Jd. The 
ITC stated that although “both the pending investigations and the 
Section 201 investigation had an impact on subject import vol- 
umes... subject imports declined even more dramatically to their 
lowest levels of the [POI]” following the ITC’s Section 201 remedy 
recommendation in December 2001 and the President’s announced 
remedy in March 2002. Jd. The ITC noted that although it “[did] not 
discount the pendency of these [AD/CVD] investigations|,] ... the 
record shows that the Section 201 relief fundamentally altered the 
U.S. market for cold-rolled steel and was the most significant factor 
in the decline of subject imports during the most recent period exam- 
ined.” Id. 

Second, the ITC compared import data for hot-rolled and coated 
steel with import data for the subject cold-rolled steel to support its 
conclusion that the Section 201 remedy “was the overwhelming fac- 
tor in the sharp decline in subject imports.” Jd. at 30. The ITC noted 
that imports of hot-rolled and coated steel were included in the Sec- 
tion 201 proceedings, but were not subject to AD/CVD investigations. 
Id. After examining the import data, the ITC found similar sharp de- 
clines in the volume of imports for all three steel products following 
the imposition of the Section 201 relief. Jd. The ITC also found that 
domestic spot prices of cold-rolled, hot-rolled, and coated steel, all of 
which were subject to the Section 201 tariffs, “exhibited similar 
trends and similar dramatic increases” after the Section 201 relief 
was announced. Id. 

Third, the ITC cited the Purchasers’ Questionnaire Responses in 
which “79 of 94 purchasers... said that the Section 201 tariffs had 
reduced subject import volumes, leading, inter alia, to higher prices, 
supply shortages, and some broken or renegotiated contracts.” Jd. at 
30 (citing Purchasers’ Questionnaire Responses (C.R. 355, 369, 377, 
380, 397, 399, 401, 408, 419, 961, 962, 966, 968)). The ITC concluded 
that the Section 201 relief “is having a major impact in the [domestic 
cold-rolled steel market] and was the overwhelming factor in the 
sharp decline in subject imports during the most recent period exam- 
ined.” Id. 

The ITC noted that several developing countries subject to this 
material injury investigation were exempt from the Section 201 tar- 
iffs: Argentina, India, South Africa, Thailand, Turkey, and Venezu- 
ela. Id. at 27 (citing Annex to Presidential Proclamation 7529, 
§ 11(d)G)). The ITC highlighted the fact that the Presidential Procla- 
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mation stated that these exemptions would be revoked if the devel- 
oping countries undermined the effectiveness of the safeguard mea- 
sures by increasing exports to the United States. Jd. 

After discussing Section 201’s influence on the domestic industry, 
the ITC addressed the effects that the initiation of these AD/CVD in- 
vestigations had on the subject imports during the POI. Jd. at 31. 
The ITC stated that it has been given discretion “to look to the time 
period that provides probative, reliable data ‘in as contemporaneous 
a time frame as possible.’” Jd. (quoting Saarstahl, 858 F. Supp. at 
200). The ITC noted that it must consider “whether any change in 
the volume, price effects, or impact of imports since the filing of the 
petition in an investigation is related to the pendency of the investi- 
gation,” and, if so, it may “reduce the weight accorded to data for the 
period after the filing of the petition” in making its determination of 
material injury. Jd. (citing 19 U.S.C. § 1677(7)(1)). The ITC also 
noted that the presumption that a change in import data is related 
to the pendency of the investigation is rebuttable. Jd. (citing the 
Statement of Administrative Action accompanying the Uruguay 
Round Agreements Act (“SAA”), H.R. Doc. No. 94-103, at 854 
(1994), reprinted in 1994 U.S.C.C.A.N. 4040, 4186). The ITC reiter- 
ated its earlier finding “that the Section 201 relief was a major factor 
in the sharp decline in subject imports, notwithstanding any effects 
attributable to the pendency of the [AD/CVD] petition.” Jd. 

Having found that the change in import data in 2002 was a result 
of the Section 201 proceedings, the ITC rejected the petitioners’ ar- 
guments to accord less weight to the post-petition data under 
§ 1677(7)(1). Id. at 31. Thus, the ITC considered data from the full 
POI: January 1999 to June 2002. Jd. The ITC compared the most re- 
cent volume data with data from the earlier part of the POI. Jd. at 
33. The ITC cited the following volume data regarding the earlier 
part of the POI: cumulative subject imports totaled approximately 
2.48 million short tons in 1999; 1.68 million short tons in 2000; and 
2.40 million short tons in 2001. Jd. at 32. The merchant market®” 
share of the subject imports was 13.6% in 1999, 9.2% in 2000, and 
15.2% in 2001 “as apparent U.S. consumption declined.” Jd. Examin- 
ing the total market, the ITC found that subject imports’ market 
share was 6.2% in 1999, 4.2% in 2000, and 6.7% in 2001. Jd. In com- 
paring recent 2002 data, the ITC noted that in the first half of 2002, 
subject imports totaled 460,875 short tons, compared to 1.04 million 


8“Selling in the merchant market refers to sales of the domestic like product to unre- 
lated customers,” SAA at 852, 1994 U.S.C.C.A.N. at 4185, as opposed to captive production 
which occurs when “domestic producers internally transfer significant production of the do- 
mestic like product for the production of a downstream article,” 19 U.S.C. § 1677(7)(C)(iv). 
In this case, the ITC found that “all the elements of the captive production provision” were 
met; thus, the ITC focused “primarily on the merchant market . . . in determining market 
share and the factors affecting financial performance.” Cold-Rolled I at 23; 19 U.S.C. 
§ 1677(7)(C)(iv). 
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short tons in the first half of 2001. Jd. The ITC found that the mer- 
chant market share of the subject imports dropped to 6.7% in the 
first half of 2002 versus 15.0% in the first half of 2001. Jd. Further, 
the ITC ascertained that cumulated subject imports accounted for 
2.6% of the total market in the first half of 2002, compared with 
6.2% in the first half of 2001. Jd. The ITC also found that in the first 
half of 2002, the volume of subject imports was equivalent to 2.7% of 
domestic production compared to 7.0% in the first half of 2001. Id. at 
33. The ITC noted an accelerated decline in the volume of subject im- 
ports in the second quater of 2002. Id. at 32. 

In conclusion, the ITC stated that although there were higher sub- 
ject import volumes early in the POI, the ITC found that “the 
present volume of subject imports is not significant, in absolute 
terms or relative to domestic consumption or production.” Jd. at 33. 


PARTIES’ CONTENTIONS 
A. Nucor’s Contentions. 


Nucor contends that the ITC’s volume determination is unsup- 
ported by substantial evidence because the ITC incorrectly con- 
cluded that the Section 201 proceedings were the overwhelming fac- 
tor in the decline of subject imports and unreasonably dismissed 
evidence that showed that the pending AD/CVD investigations 
caused the decline. (Nucor’s Br. at 16, 22—23.) Nucor contends that 
because these AD/CVD investigations caused the decline in subject 
import volume, the ITC should have discounted the post-petition 
data (data after September 2001) and focused on data from 1999 to 
2001 which showed that the volume of subject imports was signifi- 
cant. (Id. at 27.) 

Nucor contends that the ITC’s conclusion that the Section 201 re- 
lief was the “overwhelming factor” in the decline of subject imports is 
unsupported by substantial evidence. (/d. at 16.) First, Nucor asserts 
that the ITC’s “correlation between the sharp decline in subject im- 
ports and key events in the Section 201 proceedings” is “deficient 
and arbitrarily selective.” (Jd.) Nucor contends that the Section 201 
proceedings were initiated in June 2001, however, imports did not 
react to this request: “indeed, [import volumes] continued to increase 
in the fall of 2001.” Ud.) Nucor asserts that import volumes did dra- 
matically decline in the “first month that would reflect decisions on 
import purchases that would be influenced” after the AD/CVD inves- 
tigations were initiated. (/d.) Taking into account the 102-day lead 
time, Nucor asserts that the volume of subject imports should have 
responded to the AD/CVD investigations in January 2002. (Jd. at 
17.) Nucor contends that “[t]his is exactly what happened.” (/d.) 
Nucor asserts that the ITC acknowledged this “sharp decline” in vol- 
ume in January 2002. (/d. (citing Cold-Rolled I at 30 n.175).) How- 
ever, Nucor contends that the ITC dismissed the correlation between 
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this decline and the AD/CVD petitions and instead placed impor- 
tance on the Section 201 proceedings. (/d.) 

Nucor contends that the ITC’s correlation between key events and 
volume decline is further undermined by the “very real distinctions 
between” Section 201 relief and AD/CVD relief. ([d.) Nucor contends 
that relief under Section 201 is prospective with no possibility of ret- 
roactive duties, does not occur within an enforceable time frame, and 
has a delayed effective date. (/d. at 17-18.) Nucor contends that the 
ITC’s failure to take into account the differences between the AD/ 
CVD and the Section 201 relief was unreasonable. (Jd. at 19.) Nucor 
argues that these differences “mean that importers would have been 
unlikely to react immediately and uniformly to the [ITC’s Section] 
201 remedy recommendation.” (Jd. at 18.) Nucor contends that AD/ 
CVD investigations, however, have an immediate effect on imports. 
(Id.) Nucor contends that because of the potential for retroactively 
imposed duties, importers typically react immediately to the initia- 
tion of an AD/CVD investigation by decreasing their purchases. (Id. 
at 19 (citing 19 U.S.C. §§ 1673b(e), 1673d(a)(3), 1673d(c)(3—4)).) 
Nucor contends that importers would not have reacted to the Section 
201 relief until the tariffs took effect, at least 45 days after the Presi- 
dent’s announcement in March 2002. Jd.) Nucor asserts that if the 
102-day lead time between order and entry is applied, imports would 
have begun to decline in response to the Section 201 tariffs around 
June 15, 2002. id.) However, Nucor asserts that the imports had al- 
ready dramatically declined in April and May 2002. (/d.) Nucor con- 
tends that the import decline in 2002 “was far greater than could 
have been caused by the Section 201 remedy alone.” (Jd. ) 

Second, Nucor contends that the ITC’s volume trend comparisons 
of cold-rolled, hot-rolled, and coated steel imports do not support the 
conclusion that the Section 201 proceedings were the overwhelming 
factor in the decline in the volume of subject imports. (/d. at 21.) 
Nucor asserts that the ITC’s own comparisons show that the decline 
in cold-rolled steel imports was significantly greater than the decline 
in imports of hot-rolled and coated steel. (Jd.) Nucor asserts that the 
ITC’s figures demonstrate that the decline in cold-rolled steel was 
47.7% greater than the decline of hot-rolled steel imports, and 14.9% 
greater than the decline in coated steel imports. (/d. (citing Cold- 
Rolled I at 29).) Nucor contends that this significant difference indi- 
cates that other factors caused the greater decline in cold-rolled im- 
ports, namely the initiation of these AD/CVD investigations. (Jd.) 

Third, Nucor identifies two pieces of record evidence that it claims 
support its contention that the AD/CVD investigations had a more 
significant effect on the decline in subject imports in 2002 than the 
Section 201 proceedings: 

1. Nucor notes that six developing countries that were subject to 
these AD/CVD investigations were exempt from the Section 201 tar- 
iffs: Argentina, India, South Africa, Thailand, Turkey, and Venezu- 
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ela. Ud. at 20 (citing Cold-Rolled I at 27).) Nucor contends that an 
analysis of the import volume trends from those exempt countries 
reveals that “something other than . . . the Section 201 remedy” was 
affecting import volume. (Jd.) Nucor asserts that subject imports 
from the six exempt countries totaled 191,988 tons in the first half of 
2001, compared to only 22,410 tons in the first half of 2002. (Id. (cit- 
ing Cold-Rolled I at 35 n.210).) Further, Nucor notes that by the sec- 
ond quarter of 2002, imports were only 608 tons, “an unmitigated 
exit from the market.” (Jd. at 20-21.) Nucor contends that the Sec- 
tion 201 remedy could not have been solely responsible for this dra- 
matic decline in these imports because the countries were exempt 
from the Section 201 tariffs. Ud. at 21.) Nucor asserts that the “more 
logical conclusion” is that subject imports declined because of the ini- 
tiation of the AD/CVD investigations. (/d.) 

2. Nucor asserts that the ITC unreasonably dismissed an “econo- 
metric analysis that confirmed the impact” of the AD/CVD inves- 
tigations on subject imports. (/d. at 24.) According to Nucor, the ITC 
rejected an econometric analysis submitted by Nucor that contained 
two important data comparisons: (1) imports from countries subject 
to the Section 201 tariffs and subject to these AD/CVD investigations 
compared to imports from countries only subject to the Section 201 
tariffs; (2) imports from countries only subject these AD/CVD in- 
vestigations compared to imports from countries that were subject 
to neither these AD/CVD investigations nor the Section 201 tariffs. 
(Id.) Further, Nucor contends that the econometric analysis high- 
lighted the fact that imports from countries covered by the Sec- 
tion 201 tariffs but not subject to these AD/CVD investigations 
increased in the first half of 2002 by 22.0% compared to the first half 
of 2001, and increased in the second quarter of 2002 by 67.66% 
compared to the second quarter of 2001. Ud. at 21 (citing Certain 
Cold-Rolled Steel Products, Staff Report to the Commission, Invs. 
Nos. 701—-TA-—422-425, 731-TA-964—983 (Final) (Aug. 14, 2002), 
amended and corrected by Mem. INV—Z—134 (“Final Staff Report”) 
App. J at J—5 (C.R. 351, 318, 350).) Nucor contends that under the 
ITC’s rationale, the Section 201 proceedings should have had the 
same impact on cold-rolled steel imports from subject and non- 
subject countries. (id. at 21-22.) Nucor contends that the ITC’s 
refusal to address this non-subject country data because of the “very 
small volume of non-subject imports” is unreasonable. Ud. at 22 
(quoting Cold-Rolled I at 35 n.210).) Nucor contends that non- 
subject cold-rolled steel imports accounted for 4.5% of the open mar- 
ket consumption by volume, an amount “not reasonably... de- 
scribed as ‘very small.’” (/d.) Nucor contends that its econometric 
analysis “isolated the effect of the filing of the anti-dumping and 
countervailing duty [petitions] and differentiated the impact of the 
filing of those [petitions] from the impact of the Section 201 
investigation ...usling] standard econometric modeling methods 
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well known to the [ITC].”” (/d. at 25 (citing J. Prehr’g Br. of Nucor 
Corp., Steel Dynamics, Inc., WCI Steel, and Weirton Steel Corp. 
(“Prehr’g Br. of Nucor et al.”) Ex. 2 at 12 (P.R. 128) (C.R. 259)).) 
Nucor argues that the ITC failed to provide any meaningful discus- 
sion of this econometric analysis in its final determinations. (/d. at 
26-27.) Nucor contends that the Court has held that the ITC has 
“has a duty to consider [parties’] arguments and analyses throughly, 
and to articulate a satisfactory explanation for its determination.” 
(Id. at 26 (citing Altx, 167 F. Supp. 2d at 1359-1360).) Nucor con- 
tends that the ITC’s failure to adequately address the econometric 
analysis is sufficient basis to find that the ITC’s determination is un- 
supported by substantial evidence because, if the ITC had addressed 
its econometric analysis, Nucor claims that the evidence would have 
demonstrated that the volume of subject imports declined because of 
these AD/CVD investigations. Ud. at 26—27.) 

Nucor concludes that the record demonstrates that the AD/CVD 
investigations had a more significant impact on the subject import 
data in 2002; thus, the ITC should have exercised its discretion to 
discount the post-petition data. Ud. at 23.) 

Alternatively, even if 2002 data are considered, Nucor contends 
that the ITC’s determination is not supported by substantial evi- 
dence because the subject imports occupied a significant percentage 
of market share in the first half of 2002. (Id. at 27.) Nucor contends 
that if market share is examined in terms of volume, subject imports 
held an open-market share of 11.2% even in the first quarter of 2002. 
(Id. (citing Final Staff Report at IV—29).) Nucor contends that in pre- 
vious investigations, the ITC has determined that a lower market 
share was “significant.” (id. at 27—28 (citing Certain Cut-to-Length 
Steel Plate from France, India, Indonesia, Italy, Japan, and Korea, 
Invs. Nos. 701—-TA-—387-391, 731—TA-816-—821 (Final) USITC Pub. 
3273 at 22 (Jan. 2000); Hot Rolled Steel Products from Argentina 
and South Africa, Invs. Nos. 701-TA—404, 731—-TA-—898, 905 (Final) 
USITC Pub. 3446 at 19-20 (Aug. 2001)).) Nucor contends that the 
ITC unreasonably failed to distinguish these prior determinations 
from the present investigations. (Jd. at 27-28.) Nucor concludes that 
the Court should find that the ITC’s volume determination is unsup- 
ported by substantial evidence. (/d. at 28.) 


9 Nucor presents the following chart to illustrate the comparisons: 
Cold-Rolled Imports (Sept. 2001 - April 2002) 
Imports Subject To: % Change 
AD/CVD + 201 Duties 79% 
201 Duties Only 12.7% 
AD/CVD Duties Only 97.5% 
Neither +98.9% 


(Id. at 25 (citing Prehr’g Br. of Nucor et al. Ex. 2 at 9).) 
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B. Domestic Integrated Producers’ Contentions. 


Domestic Integrated Producers contend that the ITC’s determina- 
tion that the volume of subject imports was not significant during 
the POI is not supported by substantial evidence. (Domestic Inte- 
grated Producers’ Br. at 29.) Domestic Integrated Producers assert 
that the ITC should have discounted the data after the AD/CVD peti- 
tions were filed in September 2001 because record evidence shows 
that the pendency of these AD/CVD investigations was the most sig- 
nificant factor affecting the volume of subject imports. (Jd. at 31.) Al- 
though Domestic Integrated Producers acknowledge that the ITC 
has discretion under § 1677(7)(I) to discount post-petition data, they 
contend that the ITC abused its discretion when it refused to accord 
less weight to data from 2002 because substantial evidence does not 
support the ITC’s finding that the Section 201 proceedings were the 
overwhelming factor in the decline of subject imports in 2002. (/d. at 
31-32.) Domestic Integrated Producers contend that the ITC should 
have focused on volume data for 1999 through 2001 that demon- 
strate that the volume of subject imports during that time period of 
the investigation was significant. (Jd. at 29-30.) 

Domestic Integrated Producers contend that the ITC’s decision not 
to discount post-petition data was based on the ITC’s finding that 
the Section 201 proceedings were the overwhelming factor in the de- 
cline in subject imports in 2002. (Jd. at 32.) Domestic Integrated Pro- 
ducers contend that this finding is not supported by substantial evi- 
dence. (Id.) Specifically, Domestic Integrated Producers contend that 
the ITC based its finding on three faulty premises: (1) a correlation 
between declines in monthly volume data for subject imports and 
key dates in the Section 201 process; (2) a comparison of the volume 
trend of cold-rolled steel imports with the volume trends for hot- 
rolled and coated steel imports; (3) the questionnaire responses from 
a majority of purchasers which indicated that the Section 201 relief 
had reduced import volume. (/d. (citing Cold-Rolled I at 28—30).) Do- 
mestic Integrated Producers argue that these premises fail to pro- 
vide substantial evidence to support the ITC’s conclusion that the 
Section 201 relief was the overwhelming factor in the decline of sub- 
ject imports. (/d.) 

First, Domestic Integrated Producers'contend that the ITC’s corre- 
lation between declines in monthly subject import volume and key 
events in the Section 201 nroceedings is undermined by the fact that 
“the most significant de.'!:ne in subject import volume occurred be- 
tween December 2001 and January 2002.” (/d. at 33.) Domestic Inte- 
grated Producers contend that this volume decline occurred “before 
the Section 201 determination could have had any effect” in the mar- 
ket, and, instead, was as a result of the filing of the AD/CVD peti- 
tions in September 2001. (Jd. at 32.) Domestic Integrated Producers 
assert that this volume decline between December 2001 and Janu- 
ary 2002, is significantly greater than the decline between February 





U.S. COURT OF INTERNATIONAL TRADE 175 


and March 2002 “cited by the [ITC] as evidence of the impact of the 
announcement of the Section 201 remedy recommendations.” (/d. at 
34-35.) Domestic Integrated Producers contend that the total de- 
cline in import volume over the five months that followed the ITC’s 
Section 201 remedy recommendation and the President’s announce- 
ment was “still less than the one-month decline [from December 
2001 to January 2002] that can clearly be attributed to the filing of 
the petitions.” (Jd. at 36.) Domestic Integrated Producers argue that 
the December to January decline demonstrates that the AD/CVD pe- 
titions had a more significant effect on imports than the Section 201 
proceedings. (Jd.) Domestic Integrated Producers contend that the 
ITC acknowledged the December to January decline in volume, but 
failed to adequately analyze the data. (Jd. at 35 (citing Cold-Rolled I 
at 30 n.175).) Domestic Integrated Producers contend that the ITC’s 
failure to fully address the December to January volume decline in 
its determinations “violates the statutory requirement to address all 
relevant arguments made by interested parties.” (/d. at 37 (citing 19 
U.S.C. § 1677f)(3)(B)).) 

Second, Domestic Integrated Producers challenge the ITC’s com- 
parison of subject import volume trends with hot-rolled and coated 
steel import volume trends. (Jd. at 38.) Domestic Integrated Produc- 
ers contend that it is unclear if the hot-rolled and coated steel import 
data is on the record because the ITC did not provide adequate cita- 
tions to the information. (Jd. at 39.) Domestic Integrated Producers 
assert that the ITC’s citation to “official Commerce statistics” is in- 
sufficient. (Ud. (citing Cold-Rolled I at 29 n.171).) Domestic Inte- 
grated Producers assert that without accurate citations, “it is impos- 
sible to evaluate whether the [ITC’s| determination is based on 
substantial evidence.” (Jd. at 40.) Domestic Integrated Producers 
also contend that the ITC failed to release these “official Commerce 
statistics” to the parties and failed to provide the interested parties 
with an opportunity to comment on the data as required under 
§ 1677m(g). Ud. at 41.) 

Domestic Integrated Producers assert that the ITC’s analysis of 
hot-rolled steel imports is “particularly troubling” because the ITC 
excluded Korean imports from its analysis “even though Korea was 
one of the countries covered by the Section 201 tariffs.” Ud. at 42.) 
Domestic Integrated Producers note that the ITC explained that this 
was “ ‘pursuant to an exclusion request granted to POSCO, although 
the exclusion was not country-specific.’ ” Ud. (quoting Cold-Rolled I 
at 29 n.171).) However, Domestic Integrated Producers note that the 
ITC did not provide any other information regarding this exclusion. 
(Id.) Domestic Integrated Producers contend that the ITC’s exclusion 
of Korean imports from the hot-rolled steel data “is inexplicable and 
indefensible.” (/d. at 43.) Domestic Integrated Producers contend 
that if the ITC had included Korean imports in its analysis of hot- 
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rolled imports, the comparison between subject import volumes and 
hot-rolled import volumes “would have been revealed to be grossly 
dissimilar.” (/d. at 44.) Domestic Integrated Producers contend that 
this dissimilarity further supports their assertion that “the Section 
201 remedy was not the ‘overwhelming factor’ in subject import de- 
cline.” (Id.) 

Domestic Integrated Producers contend that the ITC’s comparison 
of cold-rolled, hot-rolled, and coated steel is irrational because it con- 
tradicts the ITC’s reasoning elsewhere in its final determinations. 
(Id. at 46.) Domestic Integrated Producers note that in its compari- 
son, the ITC excluded hot-rolled and coated steel import data from 
countries that were exempt from the Section 201 tariffs. Ud.) Domes- 
tic Integrated Producers note that earlier in its determination, the 
ITC stated that subject imports from all countries (including those 
exempt from Section 201 tariffs) would have been affected by the 
ITC’s Section 201 remedy recommendation in December 2001 be- 
cause the exemptions were not announced until the President’s Proc- 
lamation in March 2002. (/d. (citing Cold-Rolled I at 35 n.210).) Do- 
mestic Integrated Producers question why the ITC would note that 
the ITC’s recommendations in December 2001 affected all cold-rolled 
steel imports, but then not include import data for all hot-rolled and 
coated steel imports in its volume trends comparison. (/d. at 45-46.) 
Domestic Integrated Producers contend that the ITC’s exclusion of 
import volume data from exempt countries in its volume trends com- 
parison of steel imports was irrational and not supported by sub- 
stantial evidence. (Jd. at 46.) Domestic Integrated Producers contend 
that if the ITC had looked at volume trends for all hot-rolled and 
coated steel imports, including imports from countries exempt from 
the Section 201 tariffs, the ITC would have found that hot-rolled and 
coated steel imports initially increased in 2002, whereas imports of 
cold-rolled steel decreased. (/d. at 48 (citing Hearing Transcript, Cer- 
tain Cold-Rolled Steel Products from Argentina, Australia, Belgium, 
Brazil, China, France, Germany, India, Japan, Korea, The Nether- 
lands, New Zealand, Russia, South Africa, Spain, Sweden, Taiwan, 
Thailand, Turkey, and Venezuela, Invs. Nos. 701-TA—422—425, 731- 
TA-964—983 (Final) (July 18, 2002) (“Hr’g Tr.”) at 57 (P.R. 157); J. 
Posthr’g Br. of Nucor Corp., Steel Dynamics, Inc., WCI Steel, Inc., 
and Weirton Steel Corp. (“Posthr’g Br. of Nucor et al.”) at 15 (P.R. 
128) (C.R. 291)).) Domestic Integrated Producers contend that the 
ITC’s comparison of steel imports is flawed because the data, when 
taken as a whole, shows that the subject imports of cold-rolled steel 
“diverged from the trends for other flat-rolled products subject to the 
Section 201 remedy.” (/d.) 

In their third challenge, Domestic Integrated Producers contend 
that the ITC’s reliance on the Purchasers’ Questionnaire Responses 
to support its conclusion that the Section 201 proceedings were the 
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overwhelming factor in the decline in subject imports is not sup- 
ported by substantial evidence. (/d. at 49.) Domestic Integrated Pro- 
ducers note that the ITC found that the 79 out of 94 purchasers re- 
plied that the Section 201 tariffs had reduced subject import 
volumes. (Jd. (citing Cold-Rolled I at 30).) However, Domestic Inte- 
grated Producers contend that the producers responded that both 
the Section 201 tariffs and these AD/CVD investigations reduced 
subject import volumes. (/d. at 50 (citing Cold-Rolled I at 30 n.174; 
Final Staff Report at II-3).) Domestic Integrated Producers assert 
that this evidence undercuts the ITC’s conclusion that the Section 
201 remedy was the overwhelming factor in the decline in subject 
import volume. (/d.) 

Domestic Integrated Producers also contend that the ITC failed to 
adequately address record evidence that demonstrated that subject 
imports from the developing countries exempt from the Section 201 
tariffs declined by 99.58% in the second quarter of 2002 as compared 
to the second quarter of 2001. (Jd. at 44—45 (citing Final Staff Report 
at Table J—2).) Domestic Integrated Producers contend that this evi- 
dence supports its contention that the AD/CVD investigations had a 
greater effect on subject imports than the Section 201 proceedings. 
(Id. at 45.) 

Lastly, Domestic Integrated Producers contend that, contrary to 
its obligation under § 1677f(i)(3)(B), the ITC failed to address sev- 
eral pieces of evidence demonstrating that the Section 201 proceed- 
ings were not the overwhelming factor in the decline of subject im- 
ports, including: (1) a June 2002 report by Metal Bulletin Research 
stating that imports had regained competitiveness; (2) a statement 
from a foreign producer indicating that the Section 201 tariffs would 
not affect the market; (3) a news article reporting a statement from 
Russian cold-rolled steel producers that they would continue to sell 
to U.S. customers unless antidumping duties were imposed. (/d. at 
50-51 (citing Posthr’g Br. of Bethlehem Steel Corp., National Steel 
Corp., and U.S. Steel Corp. (“Domestic Integrated Producers’ 
Posthr’g Br.”) Exs. 12, 13, 54 (P.R. 193) (C.R. 294)).) Domestic Inte- 
grated Producers contend that the ITC’s failure to address this evi- 
dence is reversible error. (Id.) 

Domestic Integrated Producers conclude that the record does not 
provide substantial evidence to support the ITC’s conclusion that the 
Section 201 remedy was the overwhelming factor in the decline in 
subject import volumes. (Jd. at 52.) Rather, Domestic Integrated Pro- 
ducers argue that the record evidence supports the finding that the 
AD/CVD investigations had a significant effect on subject imports; 
thus, the ITC’s refusal to accord less weight to the post-petition data 
was an abuse of discretion. (Jd.) Had the ITC discounted the post- 
petition 2002 data, Domestic Integrated Producers contend that the 
record evidence demonstrates that subject import volumes were sig- 
nificant during the earlier part of the POI. (/d.) 
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C. Defendant’s Contentions. 


Defendant contends that the ITC’s finding that the volume of sub- 
ject imports was not significant is supported by substantial evidence. 
(Def.’s Br. at 38.) Defendant asserts that Plaintiffs do not argue that 
the subject volume of imports in 2002 was significant; rather, accord- 
ing to Defendant, Plaintiffs’ argument is that the 2002 data should 
have been discounted and only the data from 1999-2001 should have 
been evaluated in the ITC’s volume analysis. (/d.) Defendant con- 
tends that the ITC properly examined the entire POI including the 
post-petition data from 2002. (Id. ) 

First, Defendant asserts that Plaintiffs’ selective presentation of 
the record to the Court is evidence that Plaintiffs are asking this 
Court to conduct de novo review. (Jd. at 45.) Defendant contends that 
Plaintiffs make their volume arguments only using volume data 
from 1999 to 2001. Ud. at 44.) Defendant acknowledges that the ITC 
emphasized the more recent data, but contends that the ITC exam- 
ined the entire investigation period and specifically examined the 
volume of subject imports from 1999 through the first half of 2002. 
(Id. at 39, 42.) Additionally, Defendant asserts that Plaintiffs’ discus- 
sion of the volume data is incomplete because they only reference 
import volume in terms of the merchant market, whereas the ITC’s 
analysis focused on the merchant market while also considering the 
total market data. (/d. at 44-45 (citing Cold-Rolled I at 30; SAA at 
852, 1994 U.S.C.C.A.N. at 4185).) Defendant contends that the 
Court should not be persuaded by Plaintiffs’ selective presentation of 
the record to re-weigh the evidence that was before the ITC, but 
should examine the ITC’s determination to see if it is legally defec- 
tive. (Id. at 45-46 (citing Universal Camera Corp. v. NLRB, 340 U.S. 
474, 488 (1951); Dastech Intl, Inc. v. United States, 963 F. Supp. 
1220, 1222 (Ct. Int’l Trade 1997)).) 

Defendant contends that under § 1677(7), the ITC has the discre- 
tion to disregard post-petition data, but notes that “[n]othing in the 
statute compells] the [ITC] to exercise its discretion.” (Jd. at 48.) De- 
fendant argues that there is no presumption that pending AD/CVD 
investigations affect import data. (/d. at 49.) Defendant contends 
that the ITC properly considered the post-petition data because the 
ITC found that the Section 201 proceedings were the most signifi- 
cant factor in the decline in the volume of subject imports. (/d. at 49- 
50.) 

Defendant contends that substantial evidence in the record sup- 
ports the ITC’s finding that the Section 201 proceedings had an over- 
whelming impact on subject imports. (/d. at 50.) Defendant contends 
that the ITC made specific findings regarding the correlation be- 
tween the decline in import volume and key events in the Section 
201 process. (Jd. at 50-51.) Defendant highlights the ITC’s factual 
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findings regarding the dramatic decline in the volume of subject im- 
ports after the ITC announced its Section 201 remedy recommenda- 
tions and after the President announced the Section 201 tariffs. (Jd. 
at 51-52.) 

Defendant discounts Plaintiffs’ focus on the decline in imports 
from December 2001 to January 2002, after the AD/CVD petitions 
were filed in this case. (Jd. at 53-55.) Defendant notes that Plaintiffs 
fail to mention that the December 2001 import levels were “anoma- 
lously high.” (/d. at 54.) Defendant asserts that when the low import 
levels in January 2002 are viewed in context of the entire record, the 
decline “is far less significant” than Plaintiffs contend. (Jd. ) Addition- 
ally, Defendant notes that the ITC recognized this “sharp decline” in 
January 2002; however, Defendant contends that the ITC properly 
focused instead on the more dramatic declines following key events 
in the Section 201 proceedings. (/d. at 52.) Unlike the Plaintiffs’ se- 
lective presentation of the December to January decline in isolation, 
Defendant notes that the ITC took into account the various market 
shifts in makings its correlations between key events and the decline 
in import volume to present a more accurate picture of the domestic 
market. (/d. at 55-56.) 

Defendant asserts that Plaintiffs’ argument that the pending AD/ 
CVD investigations had a significant impact on volume is under- 
mined considering that the volume of subject imports increased 
slightly in February 2002, well after the AD/CVD petitions were 
filed. (Id. at 56.) Further, Defendant notes that the provisional anti- 
dumping duties in these investigations were not even announced un- 
til May 2002; thus, any effect that those provisional duties would 
have had on the domestic market would not have been felt until the 
end of June 2002, after the POI ended. (/d. at 49-50.) 

Next, Defendant contends that the ITC’s volume trends compari- 
son between subject imports, hot-rolled steel imports, and coated 
steel imports was reasonable. (/d. at 57.) Defendant asserts that the 
ITC properly compared these volume trends because all three prod- 
ucts were subject to the Section 201 tariffs. Ud.) Defendant ad- 
dresses Domestic Integrated Producers’ contention that the data is 
from an unknown source by stating that the data, footnoted as “from 
official Commerce statistics,” are “publically available in various 
forms, including the [ITC’s] Trade Dataweb online service.” (/d. at 
58-59 (citing Cold-Rolled I at 29 n.171).) Defendant contends that 
the hot-rolled and coated steel volume data were part of an ongoing 
discussion on the record and Domestic Integrated Producers “have 
had ample opportunity ... to comment” on this data during the ad- 
ministrative process. ([d. at 59-61 (citing Prehr’g Br. of Nucor et al. 
Ex. 2 at 8 (P.R. 128) (C.R. 259); 08/26/02 email from Mark Paulson to 
Karen Taylor and Commission staff (C.R. 915); Worksheets Karen 
Taylor — Hot-Rolled and Corrosion Resistant Imports (Aug. 21, 
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2002) (C.R. 813).) Defendant argues that Plaintiffs cannot now claim 
that the ITC’s determination is deficient because they did not com- 
ment on this data during the administrative process. (Jd. at 61.) 

As to the exclusion of certain data from Korea in the ITC’s volume 
trends comparison, Defendant contends that the ITC properly ex- 
cluded all Korean hot-rolled data. ([d.) Defendant contends that the 
ITC’s exclusion of Korean data was reasonable because UPI, a joint 
venture between a domestic producer and a Korean producer, had 
obtained an exclusion from the Section 201 tariffs for a certain quan- 
tity of hot-rolled imports. (/d.) Defendant contends that the goal of 
ITC’s comparison was to “observe trends in hot-rolled steel imports” 
and that this goal was better achieved by excluding all Korean data 
even though the Section 201 exclusion was for UPI only. (/d. at 62.) 
Defendant also contends that the ITC’s choice to compare all cold- 
rolled steel imports subject to these investigations with only those 
hot-rolled and coated imports from countries subject to Section 201 
tariffs was reasonable because it supported the objective of the ITC’s 
analysis: “to compare the impact of the [AD/CVD] petitions and the 
impact of the Section 201 remedy.” (/d. at 64.) Defendant contends 
that this choice is not contrary to the ITC’s prior statements in Cold- 
Rolled I regarding the exempt countries. (/d.) Further, Defendant 
contends that the volume trend comparisons were but one part of the 
ITC’s overall analysis of the Section 201 proceedings’ effect on sub- 
ject imports. (/d. ) 

Defendant points to the Purchaser Questionnaire Responses as ad- 
ditional support for the ITC’s finding that the Section 201 proceed- 
ings were the overwhelming factor in the decline of subject imports. 
(Id. at 66.) Defendant notes that the ITC found that a majority of 
purchasers indicated that the Section 201 investigation affected the 
volume of subject imports. (/d. (citing Cold-Rolled I at 39-40).) De- 
fendant contends that the ITC’s finding is further supported because 
more purchasers (79 out of 94) responded that the Section 201 inves- 
tigation reduced import volumes, than purchasers who responded 
that the pendency of these AD/CVD investigations affected imports 
(70 out of 93). Ud.) Defendant also notes that during the administra- 
tive process, Plaintiffs acknowledged that “Section 201 has been a 
significant factor in improved market conditions for the industry.” 
(Id. at 67 (quoting Cold-Rolled I at 30 n.174, in turn quoting Prehr’g 
Br. of Bethlehem Steel Corp., National Steel Corp., and U.S. Steel 
Corp. (Domestic Integrated Producers’ Prehr’g Br.”) at 50-51 (P.R. 
130) (C.R. 251)).) 

Regarding Plaintiffs’ contentions about the developing countries 
that were exempt from the Section 201 tariffs, Defendant contends 
that Plaintiffs are attempting to “mask a request for de novo review 
as an assertion that their argument below was not addressed.” (Jd.) 
Defendant contends that the ITC did address Plaintiffs’ argument 
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that imports from the six developing countries exempt from Section 
201 relief continued to decline during the POI. Ud. at 67-68.) Con- 
trary to Plaintiffs’ contention that this decline was the result of the 
impact of the AD/CVD petitions, Defendant asserts, as the ITC dis- 
cussed in Cold-Rolled I, that the developing countries did not know 
that they would be exempt from Section 201 tariffs until after the 
President’s announcement in March 2002. (/d. at 68.) Thus, during 
the first half of 2002, imports from these developing countries would 
have reacted as though they were going to be subject to the Section 
201 tariffs. 7d.) Further, Defendant asserts that the ITC is not obli- 
gated to address every argument on the record. (Jd. at 67-68 (citing 
Granges Metallverken v. United States, 716 F. Supp. 17, 24 (Ct. Intl 
Trade 1989)).) 

Defendant discounts Nucor’s contentions that the ITC failed to 
take into consideration the econometric analysis submitted during 
the investigations regarding the impact of the Section 201 remedy. 
(Id. at 78-79.) Contrary to Nucor’s contention, Defendant asserts 
that this Court has not required the ITC to provide an explanation if 
it rejects a party’s submitted study. (/d. at 80-81.) Rather, Defendant 
contends that the Court has previously required an explanation from 
the ITC only because the ITC’s final conclusion conflicted with an 
ITC staff report. (/d. at 81 (citing Altx, 167 F. Supp. 2d at 1359- 
1360).) Defendant contends that such an internal inconsistency is 
not present in this case simply because the ITC’s conclusion differs 
from the party’s submitted econometric analysis. (/d.) 

Defendant argues that Nucor’s alternative contention that the 
subject imports occupied a significant percentage of market share by 
volume throughout the POI is without merit. (/d. at 46.) Defendant 
asserts that Nucor ignores the fact that ITC determinations are sui 
generis when Nucor cites prior ITC determinations as support for its 
alternative contention. (Jd.) Defendant contends that Nucor’s com- 
parison of the percentage of market share in this case with the per- 
centage found in other ITC determinations is without merit because 
the courts have long recognized that ITC determinations “involve[ ] 
the unique interaction of many variables and, therefore, a particular 
circumstance in a prior [ITC] investigation is irrelevant in a subse- 
quent investigation.” ([d.) Defendant contends that the ITC is not re- 
quired to explain contrasting findings in prior investigations; rather, 
the ITC is only required to provide an explanation if it deviates from 
a long-standing practice. (Jd. at 47.) Defendant contends that Nucor 
fails to present any evidence that suggests that the ITC has deviated 
from a long-standing practice in its volume analysis in this case. 


(Id.) 


D. Defendant-Intervenors’ Contentions. 


Defendant-Intervenors contend that the ITC’s finding that the 
subject import volume was not significant is supported by substan- 
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tial evidence. (Def.-Intvs.’ Br. at 26.) Defendant-Intervenors contend 
that the evidence demonstrates that the volume of subject imports 
declined to minuscule levels by the end of the POI. (/d.) Defendant- 
Intervenors assert that Plaintiffs have not provided any factual ba- 
sis to contradict the ITC’s finding that the volume of subject imports 
was not significant by the end of the POI. Ud. at 27.) Defendant- 
Intervenors contend that the subject imports’ market share “re- 
mained essentially flat over the [POI] before declining radically in 
2002.” (Ud. at 28 (citing Cold-Rolled I at 32-—33).) Based on these 
facts, Defendant-Intervenors assert that it was reasonable for the 
ITC to find that the volume of subject imports was insignificant. (Id. 
at 29.) 

First, contrary to Plaintiffs’ contentions that the ITC should have 
disregarded post-petition data, Defendant-Intervenors assert that 
the law grants the ITC the discretion to discount post-petition data. 
(Id. at 16.) Defendant-Intervenors emphasize that the statute is 
written permissively, instructing that the ITC “may” reduce the 
weight accorded to post-petition data. (/Jd.) Defendant-Intervenors 
contend that the SAA and case law support the ITC’s discretion to 
accord less weight to post-petition data and “contemplate circum- 
stances in which it would be inappropriate” to do so. (Id. (citing SAA 
at 854; Altex, 167 F. Supp. 2d at 1361 n.10; Comm. for Fair Beam 
Imps. v. United States, No. 02—00531, 2003 Ct. Int’] Trade LEXIS 79, 
at *46—*47 (Ct. Int'l Trade 2003)).) Defendant-Intervenors contend 
that the ITC’s decision in this case to consider the 2002 post-petition 
data was supported by substantial evidence and was in accordance 
with law. (/d. at 18.) 

Contrary to Plaintiffs’ contentions, Defendant-Intervenors assert 
that the ITC, in fact, considered both the effect of the AD/CVD peti- 
tions and the effect of the Section 201 proceedings on subject im- 
ports. (Jd. at 29-30 (citing Cold-Rolled I at 28).) Defendant- 
Intervenors contend that after considering both, the ITC reasonably 
determined that the Section 201 proceedings had an “overwhelming” 
effect. (Id. at 30.) Defendant-Intervenors contend that it was reason- 
able for the ITC to attribute the decline in import volume that oc- 
curred between December 2001 and January 2002 to both the filing 
of the AD/CVD petitions and the Section 201 proceedings. (/d. at 
31-32 (citing Cold-Rolled I at 30 n.175).) Defendant-Intervenors 
note that the ITC found “subsequent dramatic declines [in imports] 
following each successive step in the Section 201 proceeding”; thus, 
it was reasonable for the ITC to attribute the December to January 
decline more to the Section 201 proceedings than to the filing of the 
AD/CVD petitions. (/d. at 32.) 

Defendant-Intervenors contend that foreign producers and import- 
ers had an immediate incentive to stop importing subject imports in 
response to the Section 201 investigation. Ud. at 33.) Defendant- 
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Intervenors contend that the same market uncertainty that is 
present after the initiation of an AD/CVD investigation “is common 
after the commencement of a Section 201 investigation.” (Id.) 
Defendant-Intervenors also assert that because of the 102-day lead 
time between sale and entry, importers and foreign producers 
“needed to immediately anticipate import restrictions” after the ITC 
made its Section 201 recommendation in December 2001. (Id.) 
Defendant-Intervenors address Plaintiffs’ contention regarding 
the ITC’s comparison of hot-rolled, coated, and cold-rolled steel im- 
port trends. (/d. at 36.) Defendant-Intervenors assert that the ITC’s 
comparison was a valid demonstration of the effect of the Section 
201 proceedings. (Jd.) Contrary to Plaintiffs’ assertion that the com- 
parison was based on information not in the record, Defendant- 
Intervenors contend that the “record” is broadly defined to include 
all information that is before the ITC up to the time of its decision. 
(Id. at 37 (citing 19 U.S.C. § 1516a(b)(2)(A); Beker Indus. Corp. v. 
United States, 7 Ct. Int'l Trade 313, 314-315 (1984)).) Defendant- 
Intervenors contend that the import data used by the ITC were 
taken from tables created by ITC staff. (/d. at 37 (citing Worksheets 
Karen Taylor - Hot Rolled and Corrosion Resistant Imports (C.R. at 
868); Staff Notes George Deyman (C.R. 907)).) Defendant- 
Intervenors contend that the data were taken from these staff notes 
and merely restated “in a more useful chart form” in the ITC’s deter- 
mination. (Jd. at 37-38.) Defendant-Intervenors assert that although 
the ITC cited “official Commerce statistics” as the source for the 
data, and not the specific staff notes, the source of the information is 
part of the record. (Jd. at 38-39 (citing Cold-Rolled I at 29 n.171).) 
Defendant-Intervenors also assert that Domestic Integrated Produc- 
ers’ contention that they were not provided with an opportunity to 
comment on the data is without merit. Ud. at 39.) Initially, 
Defendant-Intervenors note that Plaintiffs are only entitled to an op- 
portunity to comment on “information submitted ‘to’ the administer- 
ing authority, not ‘by’ the administering authority.” (Ud. at 39-40 
(quoting Tung Mung Dev. Co., Ltd. v. United States, No. 99-07- 
00457, 2001 Ct. Int’] Trade LEXIS 94, at *66 (Ct. Int'l Trade 2001)).) 
Further, Defendant-Intervenors contend that the parties were pro- 
vided with an opportunity to comment on the data and, in fact, ad- 
dressed the data in their briefs and comments before the ITC. (Jd. at 
40-41 (citing Prehr’g Br. of Nucor et al. Ex. 2 (P.R. at 128) (C.R. 259); 
J. Posthr’g Br. of Resp’ts. at 8-10 (P.R. 188) (C.R. 283)).) 
Defendant-Intervenors contend that the ITC reasonably excluded 
Korean imports from its comparison of hot-rolled import volume 
trends. (Jd. at 41.) Defendant-Intervenors note that the exclusion 
granted to UPI, the Korea-United States joint venture, “is a matter 
of public record” and was discussed throughout the administrative 
hearings. (id. at 42—43 (citing Hr’g Tr. at 166 (P.R. 157); Annex to 
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Presidential Proclamation 7529).) Defendant-Intervenors assert that 
the ITC needed to account for the exclusion and reasonably excluded 
all Korean imports. (Jd. at 44.) Defendant-Intervenors also note that 
the import volume trends comparison was just one basis upon which 
the ITC found that the Section 201 proceedings were the overwhelm- 
ing factor in import volume declines. (Jd. ) 

Regarding Plaintiffs’ contentions about the Purchaser Question- 
naire Responses, Defendant-Intervenors contend that the ITC spe- 
cifically acknowledged the responses regarding the impact of the 
pending AD/CVD investigations on the domestic market and prop- 
erly weighed the evidence to determine that the Section 201 investi- 
gations had a more significant impact. (id. at 34.) Defendant- 
Intervenors contend that it was reasonable for the ITC to conclude 
that the Section 201 proceedings were the “overwhelming factor” in 
the decline of subject imports because a larger percentage of pur- 
chasers responded that the Section 201 proceedings had an effect on 
subject import volume. (/d. at 35 (citing Cold-Rolled I at 30 n.174).) 
Defendant-Intervenors contend that the presence of a smaller major- 
ity of purchaser responses indicating that the AD/CVD petitions also 
had an effect on import volume does not make the ITC’s conclusion 
unsupported or unreasonable. (/d.) Defendant-Intervenors assert 
that the ITC is given the discretion to weigh the evidence and the 
Court should not be persuaded by Plaintiffs’ contentions otherwise. 
(Id. at 36.) 

Contrary to Plaintiffs’ contentions, Defendant-Intervenors assert 
that the ITC adequately addressed the volume decline of subject 
imports from the developing countries exempt from the Section 201 
tariffs. (Id. at 46.) Defendant-Intervenors assert that the decline in 
volume was explained by the uncertainty of the exclusions until af- 
ter the President’s announcement in March 2002 and by the warn- 
ings given to the developing countries in that announcement. (/d. at 
47-48.) 

Defendant-Intervenors contend that Nucor’s arguments regarding 
imports from non-subject countries were fully considered and re- 
jected by the ITC during the administrative proceedings. (/d. at 45- 
46.) Defendant-Intervenors assert that the ITC reasonably “place[d] 
little weight” on the non-subject import data in determining that the 
Section 201 proceedings had a more significant impact on the decline 
in import volume than the AD/CVD petitions. (/d. at 47 (quoting 
Cold-Rolled I at 35 n.210).) 

Finally, Defendant-Intervenors summarily address Plaintiffs’ vari- 
ous contentions regarding evidence submitted to the ITC but not ex- 
pressly addressed in its final determinations. (Id. at 69.) Defendant- 
Intervenors assert that the ITC is not required by statute to address 
every argument or piece of evidence introduced by the parties during 
the administrative process. (/d.) Defendant-Intervenors note that 
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the statute only requires the ITC to address arguments that are “rel- 
evant” to the ITC’s determination. (Jd. at 70 (quoting 19 U.S.C. 
§ 1677f4)(3)(B)).) Defendant-Intervenors assert that this Court has 
held that an agency “must address significant arguments and evi- 
dence which seriously undermine its reasoning and conclusions,” but 
that the agency “need not address every issue presented to it.” Ud. 
(quoting Altex, 167 F. Supp. 2d at 1374; Asociacion de Productores de 
Salmon y Trucha de Chile AG v. United States, 180 F. Supp. 2d 1360, 
1374 (Ct. Int'l Trade 2002) (citation omitted)).) Defendant-Inter- 
venors contend that the ITC has substantial discretion to “evaluate, 
accept, and reject evidence” in reaching its conclusions. (J/d.) 
Defendant-Intervenors emphasize that it is presumed that the ITC 
has considered all of the relevant evidence before it. (Jd. at 70-71 
(citing Dastech Int'l, 963 F. Supp. at 1226; 28 U.S.C. § 2639(a)(1)).) 
Defendant-Intervenors state that the SAA instructs the ITC to ei- 
ther address all “material and relevant” factors and arguments, or 
“provide a discussion or explanation... that renders evident the 
agency's treatment of a factor or argument.” (/d. (quoting SAA at 
892, 1994 U.S.C.C.A.N. at 4216).) Defendant-Intervenors contend 
that the ITC’s determination cannot be overturned “simply because 
Plaintiffs claim that the [ITC] did not explain it views on every argu- 
ment and every piece of evidence.” (Jd. at 72.) 

Defendant-Intervenors conclude that the ITC’s determination that 


the volume of subject imports was not significant is supported by 
substantial evidence. (Id. at 48.) 


ANALYSIS 


A. The ITC’s Volume Finding is Supported by Substantial 
Evidence. 


This Court holds that the ITC’s finding that the volume of subject 
imports was not significant is supported by substantial evidence. 
Under § 1677(7)(I), the ITC examined the effect that the pendency 
of the AD/CVD investigation had on post-petition data and deter- 
mined not to reduce the weight accorded to the post-petition data. 
Cold-Rolled I at 31; 19 U.S.C. § 1677(7)(1). Accordingly, after exam- 
ining data from the entire POI, the ITC found that “the present vol- 
ume of subject imports is not significant.” Cold-Rolled I at 33. 

First, the Court finds that the ITC reasonably exercised its discre- 
tion in deciding not to discount the post-petition data based on its 
finding that the Section 201 proceedings were the “overwhelming” 
factor in the decline of subject imports in 2002. Second, the Court 
holds that, based upon the record, including the post-petition data, 
the ITC’s determination that the volume of subject imports was not 
significant is supported by substantial evidence. 
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. The ITC’s Finding that the Section 201 Proceedings were 
the Overwhelming Factor in the Decline of Subject Im- 
ports in the Most Recent Period Examined is Supported by 
Substantial Evidence; thus, the ITC Reasonably Exercised 
its Discretion in Deciding not to Discount the Post- 
petition Data. 


The statute that guides the ITC’s consideration of post-petition 
data is written permissively. See 19 U.S.C. § 1677(7)(1). Although 
the ITC is required (“shall consider”) to examine the pending AD/ 
CVD investigation’s effect of volume, price, and impact data, if the 
ITC finds that the AD/CVD investigation had an effect on the post- 
petition data, the ITC then has the discretion (“may”) to “reduce the 
weight accorded” to that data. Id; see also, Comm. for Fair Beam 
Imps., 2003 Ct. Int'l Trade LEXIS 79, at *47 (stating that 
§ 1677(7)(1 directs that “the ITC ‘may’ discount [post-petition] data, 
with the implication that, where proper, it need not”); Altx, 167 F. 
Supp. 2d at 1361 (holding that “the ITC ...is not required to dis- 
count the [post-petition] datal[,] even if the agency finds a change in 
data to be related to the pendency of the investigation.”); SAA at 854, 
19 U.S.C.C.A.N. at 4186 (stating that the ITC may reduce the 
weight accorded to post-petition data “li]n the absence of sufficient 
evidence . . . establishing that such change is related to factors other 
than the pendency of the investigation.”). 

In this case, the ITC considered if any change in data was related 
to the pending AD/CVD investigations. See Cold-Rolled I at 28, 30 
n.175, 31 & n.186, 34 n.209. The ITC found that “both the pending 
investigations and the Section 201 investigation had an impact on 
subject import volumes.” Jd. at 30 n.175. However, the ITC con- 
cluded that the Section 201 proceedings were “the most significant 
factor in the decline of subject imports during the most recent period 
examined.” Jd. The ITC expressly rejected the petitioners’ arguments 
to accord less weight to the post-petition data because it found that 
there was substantial evidence indicating that the change in post- 
petition data was attributable to the Section 201 proceedings. Jd. at 
31. 

For the reasons discussed below, the Court holds that the ITC’s 
finding that the Section 201 proceedings were the overwhelming fac- 
tor in the decline in subject import volume is supported by substan- 
tial evidence; thus, the ITC reasonably exercised its discretion in not 
discounting the post-petition data. 


a. The ITC’s Correlation Between Key Events in the Section 
201 Proceedings and the Decline in the Volume of Subject 
Imports was Reasonable. 


This Court holds that the ITC’s correlation of key events with the 
decline in subject import volume is supported by substantial evi- 
dence. As required, the ITC articulated a “rational connection be- 
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tween the facts found and the choice made.” Bando Chemical Indus. 
vu. United States, 787 F. Supp. 224, 227 (Ct. Int'l Trade 1992) (quoting 
Bowman Transp., Inc. v. Arkansas-Best Freight Sys., Inc., 419 U.S. 
281, 285 (1974) (in turn quoting Burlington Truck Lines, Inc. v. 
United States, 371 U.S. 156, 168 (1962). To support its conclusion 
that the Section 201 proceedings were the overwhelming factor in 
the decline of subject imports, the ITC examined the steadily declin- 
ing volume data following key events in the Section 201 proceedings. 
Cold-Rolled I at 28. Taking into account the 102-day lead time, the 
ITC found the following correlations: following ITC’s remedy recom- 
mendation issued in December 2001, subject imports declined to 
73,522 tons in March 2002, compared to 161,542 in March 2001 and 
156,394 in February 2002; following the President’s announcement 
of the Section 201 tariffs, subject imports declined to 8,409 tons in 
June 2002, compared to 185,523 tons in June 2001. Jd. Additionally, 
the ITC noted that throughout the first half of 2002 subject import 
volumes declined dramatically. Jd. The ITC highlighted the fact that 
the provisional antidumping duties in these AD/CVD investigations 
were not even announced until May 2002, when subject imports had 
already dropped to minimal levels in the domestic market. Jd. 

First, the Court finds that Plaintiffs’ claim that the decline in vol- 
ume from December 2001 to January 2002 undermines the ITC’s cor- 
relation is without merit. The ITC expressly “recognizled] that an- 
other sharp decline in subject import volume occurred between 
December 2001 (when subject import volume were the highest of any 
month of the entire period examined) and January 2002.” Id. at 30 
n.175. The ITC stressed that this decline “follow[ed] both the filing of 
the [AD/CVD] petitions and the [ITC’s] affirmative injury vote in the 
Section 201 investigation on October 22, 2001.” Jd. Thus, the ITC at- 
tributed the December-January decline to a combination of factors: 
the pending AD/CVD investigations and the Section 201 investiga- 
tions. Jd. Based upon the subsequent volume declines following the 
ITC’s remedy recommendations in December 2001 and the tariff an- 
nouncement in March 2002, the Court finds that the ITC reasonably 
correlated the decline in the volume of subject imports with events 
in the Section 201 proceedings. Even though the evidence indicates 
that both the AD/CVD petitions and the Section 201 investigations 
had an effect on data from 2002, “the possibility of drawing two in- 
consistent conclusions from the evidence does not prevent an admin- 
istrative agency’s finding from being supported by substantial evi- 
dence.” Consolo v. Fed. Mar. Comm’n, 383 U.S. 607, 620 (1966) 
(citations omitted); see also, Grupo Indus. Camesa v. United States, 
85 F.3d 1577, 1582 (Fed. Cir. 1996) (“Although [plaintiff] points to 
evidence supporting the dissenting commissioner’s decision . . . this 
does not mean that the [ITC’s] affirmative determination is unsup- 
ported by substantial evidence. The Supreme Court has stated that 
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under the substantial evidence standard two inconsistent conclu- 
sions could be adequately supported.”). 

Second, the Court is not persuaded by Nucor’s arguments that im- 
porters react differently to AD/CVD investigations than they do to 
Section 201 investigations. Nucor’s contentions are speculative and 
are not supported by record evidence. Although there are undisputed 
differences between the two remedies, as discussed in supra Part 
I.ANALYSIS.A.2., p. 31, the Court has maintained that the ITC “may 
consider the broader conditions of competition affecting the domestic 
industry in evaluating the significance of the volume of subject im- 
ports.” Taiwan Semiconductor Indus. Ass’n, 118 F. Supp. 2d at 1258 
(citing Angus Chem. Co., 944 F. Supp. at 952-953 (“The [ITC] evalu- 
ates import volume ‘in light of the conditions of trade, competition, 
and development regarding the industry concerned.’”) (citations 
omitted)). 


b. The ITC’s Volume Trends Comparison Between Hot- 
Rolled, Coated, and Cold-Rolled Steel Imports Was Rea- 
sonable. 


This Court holds that the ITC’s volume trends comparison for 
other flat-rolled steel products was reasonable. As additional support 
for its conclusion that the Section 201 proceedings were the over- 
whelming factor in the decline of subject import volume, the ITC 
compared volume trends for other flat-rolled steel products which 
were not subject to pending AD/CVD investigations, but which were 
subject to the Section 201 proceedings. Cold-Rolled I at 29. The ITC 
found that imports of hot-rolled steel and coated steel exhibited simi- 
lar volume decline after the Section 201 proceedings were initiated. 
Id. The ITC compared the import volume from January to March 
2002 with the import volume from April to June 2002. Id. The ITC 
found that imports of subject cold-rolled steel declined by 85.7%; im- 
ports of hot-rolled steel declined by 58.0%; and imports of coated 
steel declined by 74.6%. Id. 

First, the Court finds that the ITC’s volume trends comparison 
was based on information in the record. Under 19 U.S.C. 
§ 1516a(b)(2)(A), the record “shall consist of ...a copy of all infor- 
mation presented to or obtained by . . . the [ITC] during the course of 
the administrative proceeding, including all governmental memo- 
randa pertaining to the case ..., a copy of the determination, all 
transcripts or records of conferences or hearings, and all notices pub- 
lished in the Federal Register.” 19 U.S.C. § 1516a(b)(2)(A)G)-(ii) 
(emphasis added). Further, the record consists of “information which 
was ‘before the relevant decision-maker’ and was presented and con- 
sidered ‘at the time the decision was rendered.’ ” Beker Indus., 7 Ct. 
Int'l Trade at 315 (quoting S. REP. NO. 96-249, at 247-248 (1979)). 
Here, the ITC stated that the volume trends comparison was based 
on information “[c]ompiled from official Commerce statistics.” Cold- 
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Rolled I at 29 n.171. Although the ITC correctly cited the informa- 
tion as “compiled from official Commerce statistics,” it would have 
been more accurate for the ITC to cite to documents created by ITC 
staff contained in the administrative record. Specifically, the hot- 
rolled and coated steel import data were taken from a table created 
by an ITC staff member: Worksheets Karen Taylor — Hot-Rolled and 
Corrosion Resistant Imports (C.R. 813) (C.R. 868). As Defendant con- 
tends, the same import data contained in the staff document are 
publically available through the ITC’s Trade Dataweb online service. 
See http://dataweb.usitc.gov/. Although the ITC might have inaccu- 
rately cited the information, the import data for hot-rolled and 
coated steel is clearly evidence on the record. 

The Court finds that Plaintiffs’ contention that the ITC was re- 
quired to provide them with an opportunity to comment on this im- 
port data under § 1677m(g) is without merit. Section 1677m(g)’s 
“statutory opportunity for comment applies only to information sub- 
mitted ‘to’ the administering authority, not ‘by the administering au- 
thority.” Tung Mung Dev. Co., 2001 Ct. Int'l Trade LEXIS 94, at *66; 
19 U.S.C. § 1677m(g). Here, the hot-rolled and coated steel import 
information was compiled by ITC staff members from publically 
available Commerce statistics. The ITC’s failure to provide a specific 
opportunity for petitioners to comment on this data is not contrary 
to the mandate of § 1677m(g). 

Next, the Court holds that the ITC reasonably excluded all Korean 
imports in its volume trends comparison of hot-rolled imports. In 
Cold-Rolled I, the ITC explained that the cold-rolled data included 
data from all countries subject to these AD/CVD investigations, and 
that the hot-rolled and coated steel data included data only from 
those countries covered by the Section 201 tariffs, except that hot- 
rolled import data from Korea was excluded “pursuant to an exclu- 
sion request granted to POSCO.” Cold-Rolled I at 29 n.171. As De- 
fendant and Defendant-Intervenors note, this exclusion was 
discussed by the parties during the administrative proceedings and 
referenced in the President’s Proclamation that was part of the ad- 
ministrative record before the ITC. See Annex to Presidential Procla- 
mation 7529, § 11(b)(xxiv); Hr’g Tr. at 166 (P.R. 157); Posthr’g Br. of 
the Korean Iron and Steel Association, POSCO, Hysco Steel Co., and 
Dongbu Steel Co., Ltd. at 2 n.2 (P.R. 190) (C.R. 288). Based on the 
exclusion granted under the Presidential Proclamation, the Court 
holds that the ITC reasonably excluded all hot-rolled data from Ko- 
rea in its comparison of import volume trends to avoid skewing the 
data from other countries where certain producer’s imports were not 
granted specific exclusions. As Defendant notes, the goal of the ITC’s 
comparison was to “observe trends in hot-rolled steel imports” after 
the Section 201 tariffs were imposed. (Def.’s Br. at 62.) The ITC rea- 
sonably excluded all Korean hot-rolled data in achieving this goal. 
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Lastly, the Court finds that the ITC’s choice to compare all subject 
cold-rolled steel imports, including imports from those countries that 
were exempt from the Section 201 tariffs, with only those hot-rolled 
and coated imports subject to Section 201 tariffs was reasonable. It 
is clear from the ITC’s analysis that the ITC wanted “to compare the 
impact of the petitions and the impact of the Section 201 remedy.” 
(See Def.’s Br. at 64.) The Court finds that it was reasonable for the 
ITC to compare all subject cold-rolled steel imports — imports that 
would have been affected by the AD/CVD petitions — with hot-rolled 
and coated steel imports that were subject to the Section 201 tariffs 
— imports that would have been affected by the Section 201 remedy. 
Further, as discussed in the price effects section below, the ITC’s 
comparison of spot prices for the three flat-rolled products provided 
additional support for the ITC’s conclusion that the Section 201 pro- 
ceedings were the overwhelming factor in the decline of subject im- 
ports. 


c. The ITC’s Use of the Purchasers’ Questionnaire Responses 
Indicating that the Section 201 Relief had an Effect on 
Subject Import Volume was Reasonable. 


Based on the record evidence, this Court holds that it was reason- 
able for the ITC to use the domestic purchasers’ questionnaire re- 
sponses to support its finding that the Section 201 investigations 
and resulting remedy were the overwhelming factor in the decline of 
subject imports. In Cold-Rolled I, the ITC acknowledged purchasers’ 
responses regarding both the pending AD/CVD investigations and 
the Section 201 proceedings. Cold-Rolled I at 30 n.174. In challeng- 
ing the ITC’s reliance on these questionnaire responses, Plaintiffs 
are essentially asking this Court to shift the weight that the ITC ac- 
corded to the domestic producers’ responses regarding the Section 
201 proceedings versus the AD/CVD petitions. “It is not the Court’s 
function to reweigh the evidence, but to decide whether the [ITC’s] 
determinations are supported by substantial evidence.” Granges 
Mettallverken AB v. United States, 716 F. Supp. 17, 21 (Ct. Int’ 
Trade 1989) (citations omitted). Plaintiffs’ contentions do not detract 
from the reasonableness of the ITC’s use of the Purchasers’ Question- 
naire Responses indicating that the Section 201 proceedings reduced 
import volume. 


d. The ITC Adequately Addressed the Evidence Regarding 
Import Volumes from the Developing Countries Exempt 
from the Section 201 Tariffs. 


Contrary to Plaintiffs’ contentions, the Court finds that the ITC 
adequately addressed the fact that cold-rolled imports from the de- 
veloping countries exempt from the Section 201 tariffs continued to 
decline during the POI. See Cold-Rolled I at 35 n.210. The ITC ex- 
plained this decline by reasoning that importers and exporters did 
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not know that subject imports from these countries would be exempt 
from the Section 201 tariffs until after the President’s announce- 
ment in March 2002. Jd. Further, the ITC provided five additional 
reasons why subject imports from these developing countries were 
insignificant and were likely to remain insignificant: “their current 
and historically very low [import] levels, the Section 201 monitoring 
measures applied to these countries, the availability of other mar- 
kets to the subject producers, the relatively low share of production 
exported to the United States by these countries during the period 
examined, and the availability of additional capacity in the United 
States to supply demand.” Jd. at 44. This Court finds that the fact 
that imports from these countries continued to decline through the 
POI does not detract from the reasonableness of the ITC’s conclusion 
that the Section 201 proceedings had an overwhelming effect on the 
subject import volumes based on the ITC’s articulated rationale re- 
garding the timing of the announced exemptions and the additional 
explanations provided by the ITC. 


e. The ITC Reasonably Rejected the Econometric Analysis 
Provided by Nucor during the Administrative Proceed- 
ings. 


This Court holds that the ITC adequately examined the economet- 
ric analysis submitted by Nucor during the administrative proceed- 
ings and articulated a satisfactory explanation for placing little 
weight on the analysis. As the Court indicated earlier, “[i]t is up to 
the ITC to weigh evidence.” Altx, 167 F. Supp. 2d at 1361 n.9 (citing 
Mukand Ltd. v. United States, 937 F. Supp. 910, 914-915 (Ct. Intl 
Trade 1996)). The ITC has the “discretion to make reasonable judg- 
ments and inferences in interpreting evidence and determining the 
overall significance of any particular fact or piece of evidence.” 
Chung Ling Co. v. United States, 805 F. Supp. 56, 61 (Ct. Int'l Trade 
1992). In explicitly rejecting Nucor’s analysis during the administra- 
tive proceedings, the ITC stated that it “d[id] not find persuasive Pe- 
titioner’s [econometric] analysis that purported to isolate the effects 
on the cold-rolled market of the current [AD/CVD] investigation and 
the Section 201 relief.” Cold-Rolled I at 31. The ITC considered the 
econometric analysis further in its discussion of price effects observ- 
ing that although the “[econometric] analysis includes data through 
April 2002, it does not specifically measure the effect of the pendency 
of these investigations and the Section 201 remedy.” Id. at 34-35 
n.209. The ITC also rejected the comparison of subject imports with 
imports from non-subject countries stating that “we place little 
weight on the comparison of subject and nonsubject import volumes 
for countries covered by the [Section 201] safeguard action, in light 
of the very small volume of nonsubject imports.” Jd. at 35 n.210. 
Nucor provides no support for its contention that 4.5% of open mar- 
ket consumption by volume, and 4.8% by value “could not reasonably 
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be described as ‘very small.’” (See Nucor’s Br. at 22 (citing Cold- 
Rolled I at 35 n.210; Final Staff Report App. J at J—7).) Further, the 
ITC examined the submitted econometric analysis in so far as it 
compared subject import volumes with imports from countries that 
were not subject to these AD/CVD investigations and were exempt 
from the Section 201 tariffs. Jd. at 35 n.210. In examining that part 
of the submitted analysis, the ITC stated that it did not find the 
analysis convincing “given the substantial volume of nonsubject im- 
ports accounted for by NAFTA partners.” Id. The ITC concluded that 
it did “not find this [econometric] analysis probative in assessing 
present material injury given the overwhelming impact of the Sec- 
tion 201 remedy on U.S. market conditions and the sharp decline in 
subject imports during 2002.” Jd. at 34-35 n.209. The Court finds 
that based upon these articulated reasons, the ITC reasonably dis- 
missed Nucor’s econometric analysis. 


f. The Court Finds that Plaintiffs’ Other Arguments Regard- 
ing Volume are Without Merit. 


The Court holds that Plaintiffs’ other arguments regarding volume 
are without merit. First, the Court finds that the ITC Nucor’s alter- 
native contention that the subject imports occupied a significant per- 
centage of market share by volume is without merit. Nucor’s argu- 
ment rests on a comparison of the findings in these determinations 
with the findings in prior ITC determinations. (See Nucor’s Br. at 
27-28.) “[I]t is [a] well-established proposition that the ITC’s mate- 
rial injury determinations are sui generis; that is, the agency’s find- 
ings and determinations are necessarily confined to a specific period 
of investigation with its attendant, peculiar set of circumstances.” 
Comm. for Fair Beam Imps., 2003 Ct. Int’l Trade LEXIS 79, at *32 
(citing U.S. Steel Group v. United States, 873 F. Supp. 673, 695 (Ct. 
Int'l Trade 1994)). As Defendant notes, courts have recognized that 
each investigation “‘involv[es] a unique combination and interaction 
of many economic variables; and consequently, a particular circum- 
stance in a prior investigation cannot be regarded .. . as dispositive 
of the determination in a later investigation.’ ” Ranchers-Cattlemen 
Action Legal Found. v. United States, 74 F. Supp. 2d 1353, 1379 (Ct. 
Int'l Trade 1999) (quoting Citrosuco Paulista, S.A. v. United States, 
704 F. Supp. 1075, 1087-1088 (Ct. Int'l Trade 1988) (in turn quoting 
Armstrong Bros. Tool Co. v. United States, 489 F. Supp. 269, 279 
(Cust. Ct. 1980)). This Court finds that Nucor does not present any 
evidence that suggests that the ITC has deviated from an agency 
practice in its volume analysis; thus, the ITC is not required to ex- 
plain the discrepancies between its findings in Cold-Rolled I and its 
findings in other determinations. See Comm. for Fair Beam Imps., 
2003 Ct. Int'l Trade LEXIS 79, at *31—*32. 

Second, the Court presumes that the ITC considered all of the evi- 
dence on the record and finds that the ITC was not required to ad- 
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dress certain evidence submitted by Domestic Integrated Producers: 
specifically, a certain report regarding imports, a quote from one for- 
eign producer, and a news articles that quoted Russian steel produc- 
ers. (See Domestic Integrated Producers’ Br. at 50-51 (citing Domes- 
tic Integrated Producers’ Posthr’g Br. Exs. 12, 13, 54 (P.R. 193) (C.R. 
294)).) According to Domestic Integrated Producers, this evidence 
demonstrated Section 201’s limited effect on the importation of sub- 
ject imports. (See Domestic Integrated Producers’ Br. at 51.) Under 
19 U.S.C. § 1677f(i)(3)(B), “the [ITC] shall include in a final determi- 
nation of injury an explanation of the basis for its determination 
that addresses relevant arguments that are made by interested par- 
ties.” 19 U.S.C. § 1677f4)(3)(B). However, “the fact that certain in- 
formation is not discussed in [an ITC] determination does not estab- 
lish that the [ITC] failed to consider that information because there 
is no statutory requirement that the [ITC] respond to each piece of 
evidence presented by the parties.” Granges Metallverken, 716 F. 
Supp. at 24 (citations omitted). Further, “[t]he ITC is not required to 
explicitly address every piece of evidence presented by the parties, 
and absent a showing to the contrary, the ITC is presumed to have 
considered all of the evidence on the record.” USEC Inc. v. United 
States, 2002 U.S. App. LEXIS 7845, *13—*14 (Fed. Cir. 2002). The 
Court finds that the evidence presented by Domestic Integrated Pro- 
ducers does not raise additional “relevant argument” that the ITC is 
statutorily required to address under § 1677f(i)(3)(B). The evidence, 
if anything, merely indicates that the Section 201 tariffs did not pre- 
clude all imports of cold-rolled steel, a conclusion upon which the 
ITC did not rely in making its final determination. The Court finds 
that the evidence is merely further argument that the pending AD/ 
CVD investigations were a more significant factor than the Section 
201 relief in the decline of subject imports. Thus, as discussed above, 
the ITC addressed the argument that the pending AD/CVD petitions 
affected subject import volume, see Cold-Rolled I at 29-30 nn.173- 
175 & 34-35 nn.209-210, and presumably considered the evidence 
submitted by Domestic Integrated Producers during the administra- 
tive proceedings. 

Taken as a whole, the ITC’s correlation between key events in the 
Section 201 proceedings and dramatic declines in subject import vol- 
ume; its comparison of imports trends for other flat-rolled steel prod- 
ucts; and the Purchasers’ Questionnaire Responses indicating Section 
201’s impact on subject import volume, provide substantial evidence 
to support the ITC’s finding that the Section 201 proceedings were 
the overwhelming factor in the decline of subject import volume. The 
Court finds that the ITC reasonably exercised its discretion not to 
discount the post-petition data based on substantial evidence in the 
record that indicated that the Section 201 proceedings were the over- 
whelming factor in the decline in volume in 2002, not the pending 
AD/CVD investigations. 
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2. The ITC’s finding that the volume of subject imports was 
not significant is supported by substantial evidence. 


As discussed above, the ITC has the discretion to focus on the data 
nearest to vote day. See supra Part I.ANALYSIS.A, pp. 26—27; see also, 
Seafoods IT, 19 Ct. Int’] Trade at 44 n.22 (“[O|lder information serves 
to provide a historical frame of reference against which a 
‘present’... material injury determination is to be made, and with- 
out which any assessment of the extent of changed circumstances 
would be impossible.”). Thus, based upon substantial evidence in the 
record demonstrating the dramatic decline in import volumes during 
2002, see Cold-Rolled I at 32-33, this Court holds that the ITC rea- 
sonably determined that the volume of subject imports was not sig- 
nificant. 


Ill. The Effect of Subject Imports on Domestic Prices. 


ITC’S DETERMINATION 


As an initial matter, the ITC noted that 55% of domestic sales and 
52% of imported sales are made by contracts. Cold-Rolled I at 26. 
The ITC stated that even though most contracts have fixed prices 
and quantities, spot prices may influence contract prices. Jd. Specifi- 
cally, the ITC noted that although “contract prices are generally 
‘locked in’ and therefore lag behind spot prices for a period, the 
record also indicates that spot prices do have some impact on con- 
tract prices. Spot prices impact contract prices in the cold-rolled 
market when new contracts are negotiated, expired contracts are re- 
negotiated, or an executory contract contains a meet-or-release pro- 
vision.” Jd. The ITC also remarked that there was “some evidence on 
this record of sellers demanding price increases or buyers demand- 
ing price concessions under executory contracts when spot prices dif- 
fer significantly from contract prices.” Jd. Additionally, the ITC noted 
that “during the first half of 2002, the spot market prices for cold- 
rolled steel increased more rapidly (10.7 percent) than U.S. produc- 
ers’ open market average selling prices, which were essentially un- 
changed (-0.5 percent) and that over half of domestic producers’ cold- 
rolled sales were under contract.” Jd. at 27 n.158 (citations omitted). 
The ITC acknowledged the petitioners’ argument that “the majority 
of contracts remained in place in 2002 at low prices that were negoti- 
ated in the fourth quarter of 2001.” Jd. at 26—27 (citing Posthr’g Br. 
of Nucor et al. at 25-28 (P.R. 192) (C.R.291)). 

In its underselling analysis, the ITC gathered quarterly price com- 
parisons from domestic producers on two products sold in the United 
States. Id. at 34. Of the 455 possible comparisons, domestic produc- 
ers reported that subject imports undersold domestic products in 296 
quarters and oversold domestic products in 159 quarters. Jd. Al- 
though the ITC noted more instances of underselling than oversell- 
ing, the ITC found that the data showed that “most of the undersell- 
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ing occurred earlier in the period examined, prior to the imposition 
of Section 201 relief.” Jd. The ITC also noted that the underselling 
margins were greater in 1999 than they were in 2002. Id. at 34 
n.207. The ITC compared the underselling margins in 1999 to those 
in 2002 and found that “the average margin of underselling was 9.1 
percent in 1999 compared with overselling of 4.0 percent in 2002; av- 
erage underselling for sales to end users was 24.8 percent in 1999 
compared with 1.5 percent in 2002.” Jd. 

The ITC noted that domestic prices declined through 2001, as sub- 
ject imports’ market share in the United States increased. Id. at 34. 
However, the ITC found recovering domestic prices in 2002 after the 
imposition of the Section 201 relief. Jd. at 34-35. The ITC found that 
spot prices increased from $340 per ton in June 2001 to $435 per ton 
in June 2002. Jd. at 35. Further, the ITC compared the prices for the 
two specific products and noted that prices for the first product rose 
by 7.2% in sales to service centers, and by 2.7% in sales to end users 
from the end of 2001 to the second quarter of 2002. Jd. at 35 n.212. 
Domestic prices for the second product rose by 15.1% in sales to ser- 
vice centers and by 9.8% in sales to end users over the same time. Id. 
The ITC found that prices in the first half of 2002 had not risen to 
the highest levels of the POI, but attributed this to the fact that 
“many contracts continue to be honored at the price levels negotiated 
at the end of 2001 when prevailing market prices were significantly 
lower.” Id. 

The ITC found that over half of domestic purchasers reported sup- 
ply problems since March 2002. Jd. The ITC noted that 80 out of 91 
purchasers responded that they had received notices of price in- 
creases since March 2002. Jd. The ITC found that the closure of one 
domestic production facility in December 2001 “temporarily contrib- 
uted” to the rising domestic prices, along with the “withdrawal of 
subject imports from the market following the Section 201 action.” 
Id. The ITC noted that in May 2002, production at that facility re- 
sumed, while domestic prices continued to increase and subject im- 
ports continued to withdraw from the market. Jd. at 36. The ITC 
mentioned that no lost sales or lost revenue allegations were made 
by the domestic producers in the preliminary phases of the investi- 
gation, and only one of the lost revenue allegations made in the final 
phase of the investigations was confirmed. /d. 

The ITC found that although subject imports that entered earlier 
in the POI “continue to have an effect on the industry’s contract 
prices negotiated before the Section 201 relief was effective, subject 
imports currently entering the market are not suppressing current 
domestic prices to a significant degree.” Jd. Based on the “current 
volume of subject imports and the increase in domestic prices in 
2002,” the ITC concluded that the “subject imports are not adversely 
affecting domestic prices to a significant degree.” Jd. 
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PARTIES’ CONTENTIONS 
A. Nucor’s Contentions. 


Nucor contends that the evidence in the record demonstrates that 
the subject imports had an adverse effect on domestic prices. 
(Nucor’s Br. at 29.) First, Nucor contends that the ITC failed to make 
the required statutory findings regarding underselling and that sub- 
stantial evidence in the record shows that underselling was signifi- 
cant. (/d.) Second, Nucor asserts that the ITC ignored evidence that 
the subject imports continued to suppress and depress domestic 
prices throughout the POI and incorrectly attributed the improve- 
ments in domestic spot prices to the imposition of the Section 201 re- 
lief. Ud.) 

First, regarding underselling, Nucor contends that the ITC failed 
to make the specific findings required under § 1677 in its price ef- 
fects analysis. (/d.) Nucor asserts that the statute requires the ITC 
to make two distinct findings: (1) whether there has been significant 
underselling; and (2) whether the subject imports otherwise signifi- 
cantly depress or suppress domestic prices. (/d. at 30 (citing Altx, 
167 F. Supp. 2d at 1366).) Nucor contends that the ITC did not make 
the first required finding: whether significant underselling had oc- 
curred. (Id.) Rather, Nucor contends that the ITC based its price ef- 
fects conclusion solely on a finding that the subject imports were not 
otherwise suppressing or depressing domestic prices. (Jd.) Had the 
ITC made the required finding, Nucor contends that the ITC should 
have found that underselling was significant throughout the POI 
based on the record evidence and its past determinations. (Jd. at 31.) 
Nucor reiterates the ITC’s finding that underselling occurred in 296 
out of the 455 possible quarterly price comparisons. (Jd. (citing Cold- 
Rolled I at 34).) Nucor argues that in prior determinations involving 
hot-rolled steel and stee! plate, the ITC found significant undersell- 
ing when it occurred even less frequently than in this case. (Id. (cit- 
ing Certain Cut-to-Length Steel Plate from France, India, Indonesia, 
Italy, Japan, and Korea, Invs. Nos. 701—TA-—387-—391, 731—-TA-816-— 
821 (Final) USITC Pub. 3273 at 24 (Jan. 2000); Hot Rolled Steel 
Products from Argentina and South Africa, Invs. Nos. 701-TA-—404, 
731-TA-—898, 905 (Final) USITC Pub. 3446 at 21 (Aug. 2001)).) Fur- 
ther, Nucor asserts that the percentage of undersold imports peaked 
in quarters with the highest import volumes, and that the ITC has 
“consistently considered this a significant indicator” of adverse ef- 
fects on domestic prices. (/d. (citing Certain Welded Large Diameter 
Line Pipe from Japan, Inv. No. 731-TA-919 (Final) USITC Pub. 
3464 at 18 (Nov. 2001)).) Nucor also contends that the fact that un- 
derselling occurred in every quarter of the POI and that such high 
volumes of imports were involved in underselling, should have 
played into the ITC consideration of whether underselling was sig- 
nificant. (Jd.) Nucor asserts that the “volume of imports involved in 
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underselling is especially noteworthy.” (/d.) Nucor contends that con- 
trary to the ITC’s finding that most of the underselling occurred ear- 
lier in the POI, the data reveal that underselling occurred in 22 of 
the 39 pricing quarters in 2002 — or in 56.4% of the comparisons. 
(Id. at 31-32 (citing Final Staff Report at V-8 — V—12).) Nucor con- 
tends that the overall margin of underselling was substantial, and 
that the ITC has previously held this same margin level to be signifi- 
cant. Ud. at 32 (citing Acciai Speciali Terni S.p.A. v. United States, 
19 Ct. Int'l Trade 1051, 1060 (Ct. Int’l Trade 1995)).) 

Second, Nucor contends that the subject imports continued to sup- 
press and depress domestic prices throughout the POI. (/d. at 33.) 
Nucor asserts that the ITC’s determination to the contrary is not 
supported by substantial evidence in the record. (/d.) Nucor contends 
that the ITC overstated the recovery of domestic prices in 2002, not- 
ing that in the second quarter of 2002, domestic prices were still 
lower than at the beginning of the POI. (/d. at 34.) Nucor contends 
that any recovery in the domestic market is the result of the domes- 
tic steel industry’s deliberate choice to lower prices in order to re- 
main competitive with the undersold imports. Ud. at 32, 34-35.) 
Nucor contends that the fact that domestic spot prices increased at 
the very end of the POI “doles] not negate the possibility 
that . .. underselling caused price suppression or depression.” (/d. at 
35.) Additionally, Nucor contends that the ITC failed to adequately 
examine the effect that the AD/CVD investigations had on domestic 
prices and incorrectly attributed the rise in domestic prices in 2002 
to the Section 201 proceedings. (Jd. at 36-37.) As it argued regarding 
volume, Nucor contends that it supplied the ITC with a “comprehen- 
sive econometric analysis showing that 80 percent of the increase in 
domestic cold-rolled prices in 2002 was attributable to the institu- 
tion of the [AD/CVD] investigations” which the ITC unreasonably ig- 
nored in its price effects analysis. (/d. at 37.) Finally, Nucor contends 
that the ITC “conceded the latent impact” that earlier imports had 
on domestic contract prices, “but then disregarded its own evidence.” 
(Id. at 39.) Nucor contends that “domestic prices at the end of the pe- 
riod of review ... were lower than they would otherwise have been” 
“because of underselling earlier in the POI.” (/d.) Nucor contends 
that the record evidence supports a finding that the subject imports 
suppressed and depressed domestic prices throughout the POI. (d. 
at 39-40.) 


B. Domestic Integrated Producers’ Contentions. 


Domestic Integrated Producers contend that the ITC’s findings 
that the subject imports were not adversely affecting prices of the 
domestic like product is not supported by substantial evidence. (Do- 
mestic Integrated Producers’ Br. at 52.) According to Domestic Inte- 

sae ie ae 
grated Producers, record evidence contradicts the ITC’s finding and 
demonstrates that the subject imports were adversely affecting do- 
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mestic prices. (/d.) Specifically, Domestic Integrated Producers con- 
tend that: (1) underselling was significant throughout the POI; (2) 
subject imports continued to have an adverse effect on domestic con- 
tract prices, even after the imposition of the Section 201 relief; (3) 
spot price recovery in the domestic market did not coincide with the 
Section 201 relief. (/d. at 52, 54.) 

First, Domestic Integrated Producers assert that the ITC’s conclu- 
sion that underselling during the POI was not significant is unsup- 
ported by substantial evidence. (/d. at 52.) Domestic Integrated Pro- 
ducers note that the ITC’s quarterly pricing comparisons indicated 
underselling in 296 out of 455 instances. Ud. at 53 (citing Cold- 
Rolled I at 34).) Domestic Integrated Producers assert that under- 
selling “continued unabated” throughout the POI. Ud. at 55.) Domes- 
tic Integrated Producers argue that the ITC should have considered 
the underselling data assessed by volume because, when assessed by 
volume, the significance of the underselling is more apparent. (/d. at 
53.) Domestic Integrated Producers contend that when assessed by 
volume, the evidence shows that “77.7[%] of the volume of subject 
imports represented by the| | 2 products undersold the domestic like 
products over the POI.” (/d.) Domestic Integrated Producers contend 
that the ITC unreasonably relied on data representing the “simple 
average margin of underselling.” (/d. at 56.) According to Domestic 
Integrated Producers, using the simple average margin “may greatly 
understate the extent of underselling where the volumes involved in 
the comparisons vary significantly.” (Id. at 57.) Domestic Integrated 
Producers contend that this is the case here because, when mea- 
sured by volume, the amount of underselling was _ significant 
throughout the POI and was more significant in the first half 2002 
“than in any other comparable period save calendar year 1999.” (Id. 
at 57-58.) Domestic Integrated Producers contend that the ITC 
failed to address Domestic Integrated Producers’ argument that un- 
derselling was significant when assessed by volume during the ad- 
ministrative process. (/d. at 58.) Domestic Integrated Producers as- 
sert that the ITC’s failure to address the data in terms of volume is 
contrary to the ITC’s obligations under § 1677f(i)(3)(B) “to consider 
and address all relevant arguments made by the parties to the inves- 
tigation.” (Jd. ) 

Further, Domestic Integrated Producers contend that the ITC un- 
reasonably compared margins of underselling in 2002 with those in 
1999 and provided no explanation why it did not compare undersell- 
ing in 2002 with underselling in 2001 or 2000. (Ud. at 59.) Domestic 
Integrated Producers assert that underselling, in fact, occurred in 
the first half of 2002 at approximately the same rate as in 2001 and 
at a greater rate than in 2000 or 1999. (/d. at 59-60 (citing Final 
Staff Report at V—9, Tables V—3, V-12, & V-—4, Cold-Rolled I at 
76-77 (dissent of Comm’nr Bragg)).) Domestic Integrated Producers 
acknowledge that the ITC “may permissibly focus its analysis on a 
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specific time frame within the POI,” but argue that the ITC cannot 
ignore the relevant underselling data for the rest of the POI. Ud. at 
60.) 

Additionally, Domestic Integrated Producers contend that the ITC 
did not address evidence submitted by the domestic industry ex- 
plaining why underselling decreased from 1999 to the first half of 
2002. (/d.) Domestic Integrated Producers contend that at the hear- 
ing and in its submissions, the domestic industry presented compel- 
ling evidence that showed that underselling decreased later in the 
POI because the domestic producers showed price leadership in “act- 
ling] aggressively to meet import prices to prevent the loss of vol- 
ume.” (/d. at 61.) Domestic Integrated Producers assert that the 
ITC’s failure to address this argument and the supporting evidence 
is reversible error under § 1677f(i)(3)(B). Ud. at 62 (citing Altx, 167 
F. Supp. 2d at 1359).) 

Second, Domestic Integrated Producers assert that subject im- 
ports continued to have adverse effects on contract prices in 2002. 
(Id.) Domestic Integrated Producers contend that the ITC acknowl- 
edged the fact that a majority of sales were made under contracts 
with locked-in lower prices, but then disregarded this evidence by fo- 
cusing only on current imports. (/d.) 

Third, Domestic Integrated Producers challenge the ITC’s finding 
that the recovery of domestic spot prices was a result of the Section 
201 relief. Ud. at 64.) They contend that the ITC incorrectly attrib- 
uted the increase in spot prices in the second quarter of 2002 to the 
imposition of Section 201 remedies. (/d. at 65.) To support their con- 
tention, Domestic Integrated Producers assert that spot prices began 
to increase in January 2002, before any effects of the Section 201 re- 
lief would have been felt in the market. (Jd.) Domestic Integrated 
Producers contend that the ITC failed to address the spot price in- 
crease in January 2002, and focused only on the second quarter of 
2002, so that the data would support the ITC’s Section 201 claims. 
(Id. at 65-66.) Domestic Integrated Producers contend that the ITC’s 
spot price comparisons for cold-rolled, hot-rolled, and coated steel do 
not support the ITC’s conclusion that the spot prices increased in re- 
sponse to the Section 201 relief because similarities between these 
prices were exhibited “long before the Section 201 tariffs were im- 
posed,” and “almost all parties have acknowledged [that] prices of 
these three products tend to move together.” (Jd. at 67-68.) Finally, 
Domestic Integrated Producers contend that the ITC also failed to 
address a monthly spot price report submitted during the adminis- 
trative process that detailed spot prices during the entire POI. (/d. 
at 66.) 

Domestic Integrated Producers conclude that the ITC’s determina- 
tion is contradicted by record evidence that demonstrates that do- 
mestic prices were significantly adversely affected during the entire 
POI including the first half of 2002. Ud. at 69.) 
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C. Defendant’s Contentions. 


Defendant contends that the ITC’s finding that subject imports did 
not have a significant adverse effect on domestic prices is supported 
by substantial evidence. (Def.’s Br. at 69.) First, regarding undersell- 
ing, Defendant contends that the ITC observed that most of the un- 
derselling occurred earlier in the POI, and that after the imposition 
of the Section 201 tariffs, “there was no underselling at all.” Ud. at 
69-70 (citing Cold-Rolled I at 46 n.207, Final Staff Report at Tables 
V-3, V-4 & V-6).) Defendant also contends that the ITC properly 
found that in the first half of 2002, underselling had significantly de- 
clined: specifically, “on sales to service centers, the average margin 
of underselling was 9.1 percent per ton in 1999 compared with over- 
selling of 4.0 percent in 2002; average underselling for sales to end 
users was 24.8 percent in 1999 compared with 1.5 percent in 2002.” 
(Id. at 70 (citing Cold-Rolled I at 46 n.207).) 

Defendant contends that Nucor’s assertion that the ITC failed to 
make a finding that underselling was not significant is without 
merit. ([d.) Defendant contends that the “path of the [ITC] may rea- 
sonably be discerned” from the ITC’s discussion of the 2002 data, the 
reduction of underselling margins, and the absence of underselling 
in the second quarter of 2002. Ud. at 70 (quoting Ceramica 
Regiomontana, 810 F.2d at 1139).) 

Defendant rebuts Domestic Integrated Producers’ contentions that 
the ITC should have given more weight to the evidence of undersell- 
ing assessed by volume by stating that “it is the [ITC’s] role, not the 
parties’, to determine the weight to be accorded record evidence.” (/d. 
at 71.) Specifically, Defendant asserts that the ITC is not obligated 
to discuss the evidence submitted by Domestic Integrated Producers 
during the investigation regarding measuring underselling on a vol- 
ume basis. (Jd.) Rather, the ITC must only “discuss issues material 
to its determination so that the path of the agency may reasonably 
be discerned.” (Id. (citations omitted).) Defendant contends that the 
Domestic Integrated Producers are, in effect, claiming that the un- 
derselling data must be considered on a volume basis. (Id. at 71-72.) 
Defendant contends that the ITC has “broad discretion in analyzing 
and assessing the significance of the evidence on price undercut- 
ting.” Ud. at 72 (citing U.S. Steel Group, 873 F. Supp. at 698).) Defen- 
dant contends that this discretion includes determining which meth- 
odology to apply in the underselling analysis. (Id. ) 

Defendant acknowledges that the ITC compared underselling data 
for the first half of 2002 with data from 1999, but notes that the ITC 
considered underselling over the entire POI. Ud. at 73.) Defendant 
contends that the ITC correctly focused on the “most relevant pricing 
data (after the imposition of the President’s 30 percent Section 201 
tariffs)” to support its conclusion that the subject imports were not 
suppressing current domestic prices. (/d. at 72.) Defendant reiter- 
ates that the ITC has “substantial discretion to weigh the evidence 
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presented,” and considering the circumstances of the domestic mar- 
ket after the imposition of the Section 201 remedy, Defendant con- 
tends that the ITC reasonably attached significance to the most cur- 
rent data. (Id. at 73-74.) 

Contrary to Plaintiffs’ contentions, Defendant asserts that the ITC 
was not obligated under 19 U.S.C. § 1677f(i)(3)(B) to respond to 
Plaintiffs’ assertions that price leadership was the reason that there 
was no underselling at the end of the POI. Ud. at 74.) Defendant 
notes that the ITC acknowledged that a majority of purchasers iden- 
tified domestic mills as the price leaders in the domestic market. (/d. 
(citing Cold-Rolled I at 45).) Defendant further asserts that this 
Court has held that the ITC does not need to evaluate the pattern of 
price leadership when considering underselling. (qd. (citing 
Metallverken Nederland B.V. v. United States, 728 F. Supp. 730, 739 
(Ct. Int’l Trade 1989)).) 

Defendant contends that Domestic Integrated Producers are seek- 
ing de novo review in asserting that the ITC did not address a 
monthly spot price report submitted during the administrative pro- 
cess. (Id. at 76 (citing Domestic Integrated Producers’ Br. at 65).) De- 
fendant emphasizes that the ITC “is presumed to have considered all 
information in the record” and is not required to reference every ex- 
hibit placed on the record by the parties. (/d. at 76—77.) Defendant 
contends that Domestic Integrated Producers improperly argue that 
the ITC should have accorded more weight to this particular evi- 
dence of monthly spot prices. (id. at 77.) Defendant contends that 
this argument highlights that Plaintiffs are seeking de novo review 
of the ITC’s determination instead of the proper review under the 
substantial evidence standard. (Jd.) Defendant contends that even if 
the substantial evidence standard of review allowed the Court to re- 
weigh the evidence presented to the ITC, this document does not ad- 
vance Plaintiffs’ claims. (/d.) Defendant contends that although 
Plaintiffs seek to use this document to show the effect of the filing of 
the petitions on domestic prices, in fact, the information shows that 
a spot price in January 2002, 102-days after the petitions were filed, 
was the same as a spot price in September 2001, the month that the 
petitions were filed. (/d. (citing Domestic Integrated Producers 
Prehr’g Br. Ex. 6 (P.R. 130) (C.R. 251)).) 

Regarding the spot price increase in January 2002, Defendant as- 
serts that the ITC attributed the spot price increase to a domestic 
plant closure and to the Section 201 proceedings. Ud. at 78 (citing 
Cold-Rolled I at 46—47).) Further, Defendant contends that by Janu- 
ary 2002, the market would have also been affected by the Section 
201 investigations that were initiated September 2001, as well as by 
the AD/CVD petitions. (/d.) 

Defendant argues that the ITC recognized that many contracts in 
2002 continued to be honored at lower 2001 prices, but then found 
that overall, subject imports were not adversely affecting domestic 
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prices. (Id. at 75 (citing Cold-Rolled I at 46—47).) Defendant contends 
that the ITC “found that current imports, to which the earlier con- 
tract prices attached, were not causing material injury.” Ud. at 88.) 
Defendant asserts that even though “Plaintiffs point to evidence 
they contend would support a different conclusion,” the ITC retains 
the discretion to reasonably interpret and weigh the evidence on the 
record. (Id. at 75 (citing Coalition for the Preservation of Am. Brake 
Drum & Rotor Aftermarket Mfrs. v. United States, 15 F. Supp. 2d 
918, 925 (Ct. Int'l Trade 1998)).) 

Lastly, Defendant contends that the ITC reasonably declined to 
base its price effects conclusions on the econometric analysis submit- 
ted by Nucor that allegedly demonstrated the effect of the AD/CVD 
investigations on domestic prices, over that of the Section 201 pro- 
ceedings. (Jd. at 78-79.) Defendant contends that Plaintiffs once 
again ignore the proper standard of review, and ask this Court to 
conduct de novo review of the record evidence and accord greater 
weight to the submitted analysis. (/d.) As argued earlier regarding 
volume, Defendant contends that the ITC considered the submitted 
econometric analysis and did not find the analysis probative. (Id.) 

Defendant concludes that the ITC’s finding that the subject im- 
ports did not have significant adverse price effects on the domestic 
market is supported by substantial evidence. (/d. at 81.) 


D. Defendant-Intervenors’ Contentions. 


Defendant-Intervenors contend that the ITC’s finding that the 
subject imports were not adversely affecting the price of the domes- 
tic like product is supported by substantial evidence. (Def.-Intvs.’ Br. 
at 48.) First, regarding underselling, Defendant-Intervenors assert 
that the record demonstrates that underselling by imports was not 
significant during the POI. (/d.) Defendant-Intervenors contend that 
the “mere existence of underselling” does not require a finding that 
the subject imports have adversely affected domestic prices. (/d. at 
49.) Defendant-Intervenors contend that there must be a clear 
causal link between the underselling and any adverse price effects. 
(Id. at 49-50.) Defendant-Intervenors contend that the ITC found 
that by the end of the POI, domestic prices were increasing. (Id. at 
50 (citing Cold-Rolled I at 34—35).) Thus, Defendant-Intervenors as- 
sert that “underselling could not be a recognizable cause of injury be- 
cause it did not cause a downward movement in prices.” (/d.) 

Defendant-Intervenors contend that, contrary to Plaintiffs’ asser- 
tions that underselling should be assessed by volume, the methodol- 
ogy that the ITC used to measure underselling was reasonable and 
in line with its established practice. (Ud. at 51.) Defendant- 
Intervenors contend that Plaintiffs incorrectly assert that the ITC’s 
determination is without support because the ITC failed to “exhaus- 
tively address and adopt [Plaintiffs’] methodology to calculate under- 
selling by volume.” (Jd. (citing Domestic Integrated Producers’ Br. at 
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56-58; Nucor’s Br. at 31—32).) Defendant-Intervenors contend that 
the ITC is not obligated to measure underselling by volume and has 
been given broad discretion to analyze underselling data and to de- 
termine which methodology to apply. Ud. at 51-52.) Defendant- 
Intervenors contend that no matter which methodology is employed, 
underselling data from the most recent period supports the ITC’s 
finding that subject imports were “not suppressing current domestic 
prices.” (Id. at 53 (quoting Cold-Rolled I at 36).) 

Next, Defendant-Intervenors address Domestic Integrated Produc- 
ers’ contention regarding the ITC’s comparison of underselling data 
from 2002 with data from 1999. (/d.) Defendant-Intervenors contend 
that, considering the overwhelming impact of the Section 201 pro- 
ceedings on the domestic steel industry, the ITC appropriately com- 
pared the most recent time period, 2002, with the time period before 
the initiation of the Section 201 proceedings, 1999. (/d.) 

Further, Defendant-Intervenors contend that the ITC is not re- 
quired to address Plaintiffs’ “anecdotal explanations” why undersell- 
ing decreased. (Jd. at 54.) Regardless of Plaintiffs’ assertions that 
underselling decreased because of the domestic industry’s efforts to 
match import prices, Defendant-Intervenors contend that the ITC is 
not required to determine why prices decreased. (Jd. at 54-55.) 

Regarding Plaintiffs’ contentions about the alleged effects of ear- 
lier subject imports on domestic contract prices, Defendant- 
Intervenors assert that even with this evidence, the record strongly 
supports the ITC’s determination that imports were not injurious. 
(Id. at 55-56.) Defendant-Intervenors note that the ITC considered 
the fact that many contracts would be honored at 2001 prices, but 
still found that subject imports were not adversely affecting domes- 
tic prices based on the minimal level of subject imports and the in- 
crease in domestic prices at the end of the POI. Ud. at 56-57.) 

Defendant-Intervenors contend that the ITC fully addressed 
Plaintiffs arguments regarding spot price increases in January 2002 
in its final determination, and any contentions to the contrary “must 
be rejected as not true.” (/d. at 59 (citing Cold-Rolled I at 34—35).) 
Further, Defendant-Intervenors contend that the ITC’s spot price 
trend comparison of cold-rolled, hot-rolled, and coated steel also sup- 
ports the ITC’s findings that the subject imports did not adversely 
affect domestic prices. (Jd. at 59-60.) Defendant-Intervenors note 
that the ITC acknowledged the “integrated production process” of 
these three steel products and found that the “relationship supports 
rather than distracts” from the probative value of the spot price com- 
parisons. (Jd. at 62 (citing Cold-Rolled I at 29 n.173).) Defendant- 
Intervenors contend that record evidence supports the ITC’s finding 
that the dramatic increase in spot prices “for all three products was 
primarily caused by the Section 201 proceedings and not by the fil- 
ing of the cold-rolled AD/CVD petitions.” (/d. at 63.) 
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ANALYSIS 


A. The ITC’s Determination that Subject Imports Were Not 
Adversely Affecting Domestic Prices to a Significant De- 
gree Is Supported By Substantial Evidence. 


This Court holds that the ITC’s determination that the subject im- 
port were not adversely affecting domestic prices to a significant de- 
gree is supported by substantial evidence. In evaluating the effect of 
subject imports on domestic cold-rolled steel prices, the ITC must 
consider whether there has been significant price underselling and 
whether the subject imports otherwise suppress or depress prices to 
a significant degree. 19 U.S.C. § 1677(7)(C)(@i)(I-ID). 


1. The ITC’s Underselling Analysis Is Supported by Substan- 
tial Evidence. 


First, this Court does not find persuasive Nucor’s contention that 
the ITC failed to make a statutorily required finding regarding the 
significance of underselling. (See Nucor’s Br. at 30.) Although the 
ITC did not expressly state that it found underselling to be insignifi- 
cant, “the path of the agency may be reasonably discerned.” 
Ceramica Regiomontana, 810 F.2d at 1139 (citations omitted). Al- 
though the ITC noted more instances of underselling than oversell- 
ing, the ITC found that the data showed that “most ot the undersell- 
ing occurred earlier in the period examined, prior to the imposition 
of Section 201 relief.” Cold-Rolled I at 34. Additionally, the ITC com- 
pared underselling data to determine that underselling margins 
were greater in 1999 than they were in 2002. Jd. at 34 n.207. Based 
on the ITC’s discussion of the decline in underselling in 2002 after 
the Section 201 tariffs were announced and its comparison of under- 
selling margins in 1999 with those in 2002, this Court finds that the 
ITC made the required statutory inquiry and found that undersell- 
ing was not significant. 

Second, this Court finds that the ITC’s determination that under- 
selling was not significant is supported by substantial evidence. 
“(T]he ITC [has] broad discretion in analyzing and assessing the sig- 
nificance of the evidence on price undercutting.” Copperweld Corp. v. 
United States, 682 F. Supp. 552, 565 (Ct. Int'l Trade 1988) (citing 
S. REP. No. 96-249, at 88 (1979), reprinted in 1979 U.S.C.C.A.N. at 
474; see also, U.S. Steel Group, 873 F. Supp. at 699. The Court is not 
persuaded by Nucor’s contention that the ITC’s underselling finding 
in this investigation is unsupported by substantial evidence because 
it conflicts with other ITC determinations. (See Nucor’s Br. at 31- 
33.) As stated earlier, “[t]his Court has recognized that ‘each injury 
investigation is sui generis, involving a unique combination and in- 
teraction of many economic variables; and consequently, a particular 
circumstance in a prior investigation cannot be regarded by the 
[ITC] as dispositive of the determination in a later investigation.’ ” 





U.S. COURT OF INTERNATIONAL TRADE 205 


Ranchers-Cattlemen Action Legal Found., 74 F. Supp. 2d at 1379 
(quoting Citrosuco Paulista, 704 F. Supp. at 1087-1088) (in turn 
quoting Armstrong Bros. Tool, 489 F. Supp. at 279). Contrary to 
Nucor’s contentions, the ITC is not obligated to distinguish its deter- 
mination under the facts of this investigation from prior determina- 
tions where no established agency practice has been shown. See 
Aimcor v. United States, 86 F. Supp. 2d 1248, 1254 (Ct. Int'l Trade 
1999). Nucor references specific evidentiary findings made by the 
ITC in prior determinations and does not show that the ITC had an 
established practice of finding certain facts determinative in its un- 
derselling analyses. Thus, the other determinations do not detract 
from the reasonableness of the ITC’s underselling finding. 

The ITC “exercise[s] its discretion to select a particular methodol- 
ogy and as long as substantial evidence supports that choice, the 
Court reviewing such methodology will sustain the [agency’s] deci- 
sion.” Mitsubishi Elec. Corp. v. United States, 700 F. Supp. 538, 558 
(Ct. Int'l Trade 1988), aff'd, 898 F.2d 1577 (Fed. Cir. 1990). Here, the 
ITC selected to examine the underselling data using an average 
margin methodology. Cold-Rolled I at 34. Although Plaintiffs con- 
tend that the underselling data should have been examined in terms 
of volume, “the [ITC] is not obligated to conduct a price comparison 
analysis that accounts for variations in sales volumes.” Nippon Steel 
Corp. v. United States, 182 F. Supp. 2d 1330, 1341 (Ct. Int'l Trade 
2001) (citation omitted), vacated on different grounds after remand, 
345 F.3d 1379 (Fed. Cir. 2003). Even if the ITC had addressed under- 
selling in terms of volume in its determination, the record supports 
the ITC’s conclusion that underselling was not significant during the 
most recent period of the POI. The ITC’s Final Staff Report includes 
a summary of underselling in terms of volume and demonstrates 
that there were no reported instances of underselling from April 
2002 to June 2002. (See Final Staff Report at V—14.) 

This Court is not persuaded by Plaintiffs’ contentions that the 
ITC’s determination is unsupported by substantial evidence because 
the ITC failed to consider certain evidence presented during the ad- 
ministrative hearing addressing why underselling declined during 
the POI. Specifically, Plaintiffs contend that the ITC failed to con- 
sider testimony offered at the hearing that explained that the mar- 
gins of underselling declined because the domestic industry made an 
effort to match import prices. (See Domestic Integrated Producers’ 
Br. at 61-62 (citing Hr’g Tr. at 111-112, 61-62, 134, 109-110 (PR. 
157)).) This Court has held that “[t]he [ITC] is presumed to have con- 
sidered all of the evidence in the record|,] .. . especially ... where 
the facts allegedly ignored were presented to the [ITC] at al[n] open 
hearing.” Nat? Ass’n of Mirror Mfrs. v. Untied States, 696 F. Supp. 
642, 648 (Ct. Int'l Trade 1988) (citations omitted). The ITC is pre- 
sumed to have considered this testimonial evidence presented dur- 
ing the administrative hearing. The ITC acknowledged the fact do- 
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mestic producers were seen as price leaders in the domestic market: 
“(a] substantial majority of purchasers identified U.S. Mills are price 
leaders in the U.S. market.” Cold-Rolled I at 34 & n.204. The ITC is 
not required to evaluate if price leadership was the reason why un- 
derselling may have decreased or increased in its consideration of 
underselling. Metallverken Nederland B.V., 728 F. Supp. at 739. 

Finally, this Court finds that it was reasonable for the ITC to com- 
pare 1999 underselling margins with 2002 underselling margins be- 
cause, as the ITC explained, its “analysis of the record includes the 
entire period for which data were collected, but distinguishes be- 
tween events that occurred prior to the Section 201 action and 
events that occurred afterward.” Cold-Rolled I at 31 n.182. As de- 
tailed above, this Court holds that the ITC’s finding that the Section 
201 proceedings had a significant impact on cold-rolled imports is 
supported by substantial evidence. See supra Part II.ANALYSIS.A.1, 
pp. 60—71. Thus, it was reasonable for the ITC to compare data prior 
to the Section 201 proceedings, i.e., 1999 data, with data from after 
the Section 201 proceedings, i.e., 2002 data. Further, the record evi- 
dence demonstrates that there was a steady decline in underselling 
margins throughout the POI, such that even if the ITC had com- 
pared data from 2002 with 2001 or with 2000, the record would still 
reflect a decline. See Final Staff Report at V-9—V-12 (reporting 
that the simple average margin of underselling to end users was 
24.8 in 1999, 6.4 in 2000, 5.6 in 2001, 1.5 in 2002; the simple average 
margin of underselling to service centers was 9.1 in 1999, overselling 
of 3.5 in 2000, underselling of 0.9 in 2001, and overselling of 4.0 in 
2002). This Court finds that the ITC’s determination that undersell- 
ing was not significant during the POI is supported by substantial 
evidence. 


2. The ITC’s Finding that the Subject Imports did not Other- 
wise Suppress or Depress Domestic Prices to a Significant 
Degree is Supported by Substantial Evidence. 


This Court holds that the ITC’s determination that the subject im- 
ports did not suppress or depress domestic prices is supported by 
substantial evidence. First, the Court finds that the ITC considered 
price data from the entire POI and reasonably focused on price data 
from 2002. See Taiwan Semiconductor Indus. Ass’n, 93 F. Supp. 2d 
at 1294 n.13 (citing Seafoods IT, 19 Ct. Int'l Trade at 48). Contrary to 
Domestic Integrated Producers’ contentions, this Court finds that 
the ITC considered the spot price data from the entire POI, includ- 
ing data from January 2002. Although the ITC did not specifically 
discuss the increase in spot prices in January 2002, the ITC did dis- 
cuss the rising prices during the entire first half of 2002 reported in 
the pricing questionnaires and demonstrated by the pricing data col- 
lected by the ITC. See Cold-Rolled I at 35 (citing Final Staff Report 
App. H, at Tables H-1—H-—4). 
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Second, the Court finds that the ITC was not required to specifi- 
cally address a certain monthly spot price report submitted by Do- 
mestic Integrated Producers. As this Court stated above, the ITC is 
not required to reference every exhibit placed on the record. “Fur- 
ther, the fact that the ITC chose not to focus on certain data in its 
main report does not indicate that the ITC failed to consider that in- 
formation as ‘there is no statutory requirement that the [ITC] re- 
spond to each piece of evidence presented by the parties.’ Rather, 
such a finding merely indicates the ITC decided not to focus on such 
data in its main report.” Ranchers-Cattlemen Action Legal Found.., 
74 F. Supp. 2d at 1379 (quoting Granges Metallverken, 716 F. Supp. 
at 24). 

Third, the Court finds that the ITC’s comparison of spot prices for 
cold-rolled, hot-rolled, and coated steel imports supports the ITC’s 
finding that the subject imports did not suppress or depress domes- 
tic prices. The ITC’s conclusion that subject imports did not suppress 
or depress domestic prices is supported by the fact that spot prices 
for all three products “exhibited similar trends and similar dramatic 
increases” after the Section 201 proceedings. Cold-Rolled I at 29. Ad- 
ditionally, the ITC’s finding is supported by the fact that spot prices 
for the three products’ increased from June 2001 to June 2002: spe- 
cifically, cold-rolled steel spot prices increased from $340 in June 
2001 to $435 in June 2002. Jd. The ITC acknowledged the “inte- 
grated production process” of the three steel products. Id. at 29 
n.173. The ITC found that the probative value of the spot-price com- 
parisons outweighed other evidence submitted by the parties be- 
cause the spot price comparisons focused on these three related steel 
products. As stated above, “[t]he Court’s function is not to re-weigh 
the evidence but rather to ascertain whether there exists ‘such rel- 
evant evidence as a reasonable mind might accept as adequate to 
support a conclusion.’ ” Chefline Corp., 219 F. Supp. 2d at 1305 (quot- 
ing Consol. Edison, 305 U.S. at 229). Here, the Court finds that the 
ITC’s comparisons were supported by substantial evidence. 

Next, the Court is not persuaded by Plaintiffs’ contention that do- 
mestic spot price recovery should be attributed to the pending AD/ 
CVD investigations and not to the Section 201 relief. Although Plain- 
tiffs again cite to the econometric analysis provided by Nucor in 
support of this contention, as detailed in the Court’s analysis of the 
ITC’s volume finding, the Court finds that the ITC fully examined 
this econometric analysis and articulated a satisfactory explanation 
for giving it little weight. See supra Part II.ANALYSIS.A.1.e, pp. 68— 
69. 

Finally, the Court finds that the ITC adequately considered the ef- 
fect that the earlier-negotiated contracts had on domestic prices in 
2002 and reasonably found that the these effects were insufficient to 
find that subject imports adversely affected domestic prices to a sig- 
nificant degree. Specifically, the ITC acknowledged that domestic 
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prices in 2002 were not the highest of the POI and “attribute[d] this 
to the fact that although some contracts have been renegotiated as a 
result of the sharp increase in spot prices, many contracts continue 
to be honored at the price levels negotiated at the end of 2001 when 
prevailing market prices were significantly lower.” Cold-Rolled I at 
35 (citing Hr’g Tr. at 64, 79-80, 115, 147 (P.R. 157)). The ITC bal- 
anced the evidence of the contracts’ effect on domestic prices against 
the other evidence of spot price recovery and the dramatic decline in 
subject import volumes during 2002. Cold-Rolled I at 36. The ITC 
concluded that although subject imports that entered earlier in the 
POI “continue to have an effect on the industry’s contract prices ne- 
gotiated before the Section 201 relief was effective, subject imports 
currently entering the market are not suppressing current domestic 
prices to a significant degree.” Jd. Although Plaintiffs may have 
wanted the ITC to place greater weight on the contract prices than it 
did, it cannot be said that the ITC overlooked the possibility that the 
earlier subject imports continued to have an effect on domestic con- 
tract prices. It was reasonable for the ITC to conclude that subject 
imports were not suppressing or depressing domestic prices, even 
though many contracts continued to be honored at lower prices, 
based on the record evidence that demonstrates the recovery of spot 
prices in 2002, the spot prices’ effect on contracts, and the overall de- 
cline of subject imports in the most recent period examined. 

This Court finds that there was substantial evidence to support 
the ITC’s conclusion that subject imports were not adversely affect- 
ing domestic prices. 


IV. The Subject Imports’ Impact on the Domestic Industry. 


ITC’S DETERMINATION 


The ITC noted that the final component of the ITC’s material in- 
jury determination is an examination of the subject imports’ impact 
on the domestic industry. Cold-Rolled I at 36; 19 U.S.C. 
§ 1677(7)(B)@UID. The ITC stated that it must consider “all rel- 
evant economic factors which have a bearing on the state of the in- 
dustry in the United States.” Jd. (citing 19 U.S.C. § 1677(7)(C)(iii)). 

The ITC evaluated the domestic market conditions during the 
POI. Id. at 36-39. The ITC examined U.S. consumption, domestic 
market share, domestic output indicators (e.g., domestic production, 
and capacity utilization), industry sales revenues, operating losses, 
employment indicators (e.g., productivity, hours worked, wages 
paid), and capital expenditures. Jd. at 37-39. The ITC concluded 
that the condition of the domestic industry began to improve after 
the imposition of Section 201 relief. Jd. at 39. After examining offi- 
cial Commerce import statistics and questionnaire responses, the 
ITC found that most of the domestic industry indicators followed 
this general pattern: varying results from 1999 to 2000; overall de- 
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cline from 2000 to 2001; and dramatic overall recovery in the first 
half of 2002, as compared to the first half of 2001. Id. at 37-39. 

Specifically, the ITC observed that apparent U.S. consumption of 
cold-rolled steel products in the total market declined to 35.6 million 
short tons in 2001 from 39.6 million in 2000 and 39.8 million in 
1999, and then increased to 17.2 million short tons in the first half of 
2002 as compared to 16 million in the first half of 2001. Jd. at 37. 
However, in the merchant market, apparent U.S. consumption de- 
clined to 6.92 million short tons in the first half of 2002 from 6.94 
million in the first half of 2001. Id. 

The ITC noted that the domestic share of the merchant market de- 
creased in 2001 to 81.7% from 85.9% in 2000 and 82.9% in 1999, but 
increased in the first half of 2002 to 89.0% compared to 81.2% in the 
first half of 2001. Jd. at 37-38. The domestic share of the total mar- 
ket decreased in 2001 to 91.9% from 93.6% in 2000 and 92.2% in 
1999, but then increased in the first half of 2002 to 95.6% compared 
to 91.9% in the first half of 2001. Jd. 

Domestic production declined from a high of 37.4 million short 
tons in 1999 to 33.1 million in 2001, but then increased in the first 
half of 2002 to 16.8 million short tons as compared to 14.8 million in 
the first half of 2001. Jd. at 38. Capacity utilization steadily de- 
creased from 85.8% in 1999 to 83.1% in 2000 and 75.1% in 2001, but 
increased in the second quarter of 2002 to 89.9% compared to 73.5% 
in the second quarter of 2001. Id. 

The ITC found that from 2000 to 2001, the domestic industry “in- 
curred heavy financial losses” attributable to declining sales values, 
a drop in prices after a dramatic decline in demand, and “low-priced 
subject imports gain[ing] U.S. market share.” Jd. at 37. However, the 
ITC observed a pattern of recovery in the first half of 2002: the do- 
mestic industry had operating losses of $153 million in 1999 and $2 
billion in 2001, but only incurred losses of $688 million in the first 
half of 2002 as compared to $926 million in the first half of 2001. Jd. 
at 38. When comparing operating losses as a percentage of net sales, 
the ITC noted recovery in 2002: 1.2% in 1999, 1.7% in 2000, and 
18.8% in 2001, declining to 11.1% in the first half of 2002 compared 
to 16.8% in the first half of 2001. Jd. at 38 & n.239. 

The ITC’s investigation of worker statistics provided mixed re- 
sults. Jd. at 39. For instance, the number of production and related 
workers and hours worked declined, yet wages paid increased. Id. 
The ITC noted that over the entire POI productivity also increased 
each year. Id. Finally, the ITC found that questionnaire responses 
from domestic producers indicated that capital expenditures de- 
clined from 1999 to 2000, increased in 2001, and continued to in- 
crease in the first half of 2002 compared with the first half of 2001. 
Id. 

The ITC found that the “present condition of the domestic indus- 
try” was not attributable “in any material respect to the current sub- 
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ject imports.” Jd. Thus, the ITC concluded that it “d[id] not find that 
any material injury currently being experienced by the domestic in- 
dustry is by reason of the subject imports.” Jd. at 39. 


PARTIES’ CONTENTIONS 
A. Nucor’s Contentions. 


First, Nucor contends that the ITC improperly based its impact 
finding on its erroneous volume analysis, and because the ITC’s vol- 
ume analysis was flawed, as argued earlier, the ITC’s impact finding 
based on that analysis is also unsupported by substantial evidence. 
(Nucor’s Br. at 36-37.) Second, Nucor contends that the ITC improp- 
erly based its impact finding on the assertion that the Section 201 
remedy produced recovery in domestic industry, and that assertion is 
flawed because the ITC dismissed the econometric analysis provided 
by petitioners and the effect that the AD/CVD investigations had on 
domestic prices. (Id. at 37.) Third, Nucor contends that the ITC over- 
looked record evidence that demonstrated the impact that subject 
imports entered earlier in the POI continued to have on the domestic 
market. (Id. at 38.) Specifically, Nucor points to the ITC’s statement 
that “subject imports which entered the market earlier in the [POI] 
continue to have an effect on the industry’s contract prices negoti- 
ated before the Section 201 relief was effective” and the fact that the 
ITC acknowledged that 55% of the domestic industry’s commercial 
sales were by annual contract. (/d. (citing Cold-Rolled I at 36).) 
Nucor asserts that these earlier-negotiated contracts had a signifi- 
cant impact on the domestic industry. (/d.) 

Additionally, Nucor contends that the ITC ignored evidence of a 
“natural experiment” that was the “clearest possible proof” that the 
subject imports impacted the domestic industry. Ud. at 41.) Nucor 
notes that in 1999, AD/CVD investigations were initiated involving 
ten countries which are also subject to these investigations. (/d.) 
Nucor asserts that after the ITC made a negative injury determina- 
tion in March 2000, the domestic industry suffered as imports in- 
creased and domestic prices declined. (Jd. at 42.) Nucor contends 
that the ITC dismissed Nucor’s arguments regarding this earlier 
1999 investigation stating in a footnote that the “fluctuations and 
uncertainty that occur in the market” were not proof of material in- 
jury. (Id. at 43 (citing Cold-Rolled I at 37 n.223).) Nucor asserts that 
the ITC misunderstood what the 1999 investigation demonstrated: 
“when cold-rolled imports left the market, the domestic industry’s 
sales increased and its financial performance improved . . . when im- 
ports re-entered the U.S. market in large quantities, prices fell and 
the U.S. industry suffered mounting financial harm.” (/d. at 44.) 

Finally, Nucor reemphasizes the financial losses of the domestic 
steel industry during the POI as further evidence of the subject im- 
ports’ adverse impact on the domestic industry. (/d.) Nucor contends 
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that even in the first half of 2002, when alleged improvements in the 
industry occurred, the domestic producers operating losses were still 
$688 million. (Id. at 46 (citing Cold-Rolled I at 38).) Nucor concedes 
that this loss is less than in 2001, but asserts that “a loss of this 
scale constitutes injury by any meaningful measure.” (Jd.) Nucor 
contends that in the past, the ITC has found injury even when the 
domestic industry appeared to improve in the later part of the period 
of investigation. (id. at 46—47 (citing Tin- and Chromium-Coated 
Steel Sheet From Japan, Inv. No. 731—TA-860 (Final), USITC Pub. 
3337 at 26, Table VI-2 (Aug. 2000); Carbon and Certain Alloy Steel 
Wire Rod From Brazil, Canada, Germany, Indonesia, Mexico, 
Moldova, Trinidad and Tobago, Turkey, and Ukraine, Invs. Nos. 
701-TA-417-421, 731—TA-953, 954, 956-959, 961, 962 (Final), 
USITC Pub. 3546 at 32, Table VI-2 (Oct. 2002); Certain Welded 
Large Diameter Line Pipe from Japan, Inv. No. 731-TA-919 (Final) 
USITC Pub. 3464 at 19, Table VI-2 (Nov. 2001); Hot Rolled Steel 
Products From Argentina and South Africa, Invs. Nos. 701-TA—404, 
731-TA-898, 905 (Final), USITC Pub. 3446 at 23 (Aug. 2001)).) 


B. Domestic Integrated Producers’ Contentions. 


Domestic Integrated Producers contend that the ITC’s impact find- 
ing is unsupported by substantial evidence because the ITC disre- 
garded record evidence of adverse impact during the majority of the 


POI and instead focused only on data from the first half of 2002. (Do- 
mestic Integrated Producers’ Br. at 70.) Domestic Integrated Produc- 
ers assert that the domestic industry continued to feel the adverse 
impact of the subject imports even in the first half of 2002. Id.) Do- 
mestic Integrated Producers contend that the domestic industry con- 
tinued to suffer severe financial losses: $688 million in operating 
losses in the first half of 2002, “four times the operating loss posted 
in all of calendar year 1999.” ([d.) Domestic Integrated Producers 
also contend that because a majority of sales are made through con- 
tracts, and most contracts in 2002 continued to be honored at low 
2001 prices, the domestic industry continued to be adversely im- 
pacted by the subject imports in 2002. (/d. at 71.) Further, Domestic 
Integrated Producers contend that the ITC’s impact findings are 
“completely dependent upon its flawed volume and price analysis,” 
and because these underlying analyses are flawed, the ITC’s impact 
finding is unsupported by substantial evidence. (/d. at 72.) 


C. Defendant’s Contentions. 


Defendant contends that the ITC’s impact finding was supported 
by substantial evidence. (Def.’s Br. at 81.) Defendant contends that 
Plaintiffs are seeking de novo review of the evidence fully presented 
and examined by the ITC in its final determinations. (Jd. at 83.) De- 
fendant asserts that contrary to the statutory mandate, Plaintiffs’ 
contentions regarding impact focus only on one economic factor: the 
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domestic industry’s operating losses. (Jd. (citing Domestic Integrated 
Producers’ Br. at 69-71, Nucor’s Br. at 44—46).) Defendant contends 
that the statute requires the ITC to include a consideration of “all 
relevant economic factors” in its impact analysis and not just rely on 
one single factor as the Plaintiffs have. Ud. (quoting 19 U.S.C. 
§ 1677(7)(C)Gii)).) Defendant contends that examining profitability 
as one of many factors to consider “underscore[s] the legislative in- 
tent that absence of profits shall not act as a proxy for injury.” (/d. at 
83-84 (quoting Am. Spring Wire Corp. v. United States, 590 F. Supp. 
1273, 1279 (Ct. Int'l Trade 1984)).) Defendant contends that the ITC 
properly examined various economic factors in determining “that the 
subject imports were not currently causing material injury to the do- 
mestic industry.” (/d. at 85.) Defendant contends that the ITC’s im- 
pact analysis included a detailed discussion of the “evolving condi- 
tion of the domestic industry” during the POI. (/d. at 84.) Defendant 
points to data that indicate that the ITC’s finding was reasonable. 
(Id.) Specifically, Defendant notes that during the first half of 2002, 
domestic producers gained market share, domestic production in- 
creased, capacity utilization increased, wages paid increased, hourly 
wages and productivity increased, capital expenditures increased, 
and operating losses decreased. (Id. at 84-85 (citing Cold-Rolled I at 
50-52).) 

Defendant contends that “Nucor again ignores that [ITC] determi- 
nations are sui generis” when it asks this Court to evaluate this case 
in light of prior ITC determinations that found injury when the do- 
mestic industry showed improvement at the end of the period of in- 
vestigation. (Jd. at 85-86.) Lastly, Defendant contends that the ITC’s 
findings that the volume of subject imports was not significant and 
that subject imports did not adversely affect domestic prices were 
supported by substantial evidence; thus, the ITC “could not find a 
material adverse impact or material injury” without significant vol- 
ume or price effects. Id. at 86-87.) 


D. Defendant-Intervenors’ Contentions. 


Defendant-Intervenors contend that the ITC’s determination re- 
garding the impact of the subject imports on the domestic cold-rolled 
steel industry is supported by substantial evidence. (Def.-Intvs.’ Br. 
at 64.) Defendant-Intervenors contend that the ITC found that the 
Section 201 proceedings “severed any causal nexus between subject 
imports and the [domestic industry’s] operating losses.” (/d.) 
Defendant-Intervenors contend that Plaintiffs “conveniently ignore” 
the ITC’s discussion of other industry factors and instead focus only 
on the industry's operating income. (Jd. at 65.) Defendant- 
Intervenors contend that the ITC followed the statute’s directive to 
consider “all relevant economic factors” in determining that the sub- 
ject imports were not adversely impacting the domestic market. (Jd. 
(quoting 19 U.S.C. § 1677(7)(C)(iii)).) Defendant-Intervenors con- 
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tend that the record evidence supports the ITC’s conclusion, noting 
that the following performance indicators all showed improvement 
in 2002: the domestic producers’ share of the merchant market; do- 
mestic production; domestic shipments; capacity utilization; net 
sales; productivity; and capital expenditures. Ud. at 66—67 (citing 
Cold-Rolled I at 37-—39).) Defendant-Intervenors contend that these 
improvements demonstrate the domestic industry’s recovery in the 
latter part of the POI. (/d. at 68.) Defendant-Intervenors conclude 
that the ITC’s determination that the domestic industry was not ad- 
versely impacted by the subject imports is supported by substantial 
evidence. (Id. at 69.) 


ANALYSIS 


A. The ITC’s Finding that the Subject Imports Did Not Ad- 
versely Impact the Domestic Industry is Supported by 
Substantial Evidence. 


This Court holds that the ITC’s impact finding is supported by 
substantial evidence. The final component of the ITC’s material in- 
jury determination is an examination of the subject imports’ impact 
on the domestic industry. 19 U.S.C. § 1677(7)(B)@Q(II). In this 
analysis, the ITC must consider “all relevant economic factors which 
have a bearing on the state of the industry in the United States.” 19 


U.S.C. § 1677(7)(C)(iii). Here, the ITC evaluated various market 
conditions during the POI and concluded that “the present condition 
of the domestic industry” was not “attributable in any material re- 
spect to the current subject imports.” Jd. at 39. 

This Court has already discussed and dismissed Plaintiffs’ conten- 
tions regarding the ITC’s focus on current data, the ITC’s finding 
that the Section 201lremedy was the overwhelming factor in the de- 
cline of subject imports, the ITC’s evaluation of the AD/CVD investi- 
gations’ effect on post-petition data, and the ITC’s discussion of the 
earlier-negotiated contracts. See supra Parts I.ANALYSIS.A, pp. 26— 
27; IIANALYSIS.A.1, pp. 60-71; III.ANALYSIS.A.2, p. 93. The Court 
need not address those contentions again. This Court finds that 
Plaintiffs’ remaining arguments do not detract from the reasonable- 
ness of the ITC’s finding that the subject imports were not adversely 
impacting the domestic industry. 

First, the Court finds that the ITC adequately addressed Nucor’s 
argument that the 1999 AD/CVD investigations were a “natural ex- 
periment” in its final determination and reasonably concluded that 
the argument was not persuasive. The ITC stated that it had “con- 
sidered how market conditions, including the previous and pending 
Title VII cases and the more recent Section 201 relief, affected 
trends in import volumes and prices.” Cold-Rolled I at 37 n.223 (em- 
phasis added). The ITC then expressly rejected Nucor’s “natural ex- 
periment” theory by stating that pending AD/CVD investigations “in- 
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ject some uncertainty into the market,” but that these fluctuations in 
the market “do not in and of themselves prove that, prior to the fil- 
ing of [the AD/CVD petition], imports are causing material injury.” 
Id. The Court will not disturb the ITC’s findings where, as here, the 
ITC considered conflicting evidence, yet reasonably determined that 
other factors were “of greater moment.” See Makita Corp. v. United 
States, 974 F. Supp. 770, 786 (Ct. Int’l Trade 1997). 

Next, Plaintiffs highlight the operating losses suffered by the do- 
mestic industry throughout the POI, but do not discuss the other 
“relevant economic factors” that the ITC considered in making its 
negative impact finding. See 19 U.S.C. § 1677(7)(C)(iii). Plaintiffs 
correctly note that the domestic industry continued to suffer severe 
operating losses even in the first half of 2002. See Cold-Rolled I at 
38. However, the ITC considered this operating loss and balanced it 
against other record evidence that showed improvements in the do- 
mestic market. Jd. at 37-39. For example, the ITC found that the to- 
tal market consumption, the domestic share of the merchant market 
and total market, domestic production, capacity utilization, and 
capital expenditures all substantially increased in 2002 compared to 
2001 data. Jd. Additionally, although the domestic industry contin- 
ued to suffer operating losses, the losses were less in 2002 than in 
2001. Id. at 38. This Court finds that the ITC based its negative im- 
pact finding on a consideration of the various economic factors that 
showed significant improvement in the most recent period exam- 
ined. Coupled with the ITC’s findings regarding the subject imports’ 
volume and price effects, this Court holds that the ITC’s impact find- 
ing is supported by substantial evidence. 


V. Cumulation of Subject Imports from Australia. 


ITC’S DETERMINATION 


In making its final determination, the ITC recognized that under 
§ 1677(7)(G)(i), it must cumulatively assess the subject imports 
from all countries as to which petitions were filed on the same day, if 
the imports compete with each other and with the domestic like 
product in the domestic market. Cold-Rolled I at 15 (citing 19 U.S.C. 
§ 1677(7)(G)(i)). The ITC identified the four factors generally consid- 
ered when determining cumulation: “(1) the degree of fungibility be- 
tween the subject imports from different countries and between im- 
ports and the domestic like product, including consideration of 
specific customer requirements and other quality related questions; 
(2) the presence of sale or offers to sell in the same geographic mar- 
kets of subject imports from different countries and the domestic like 
product; (3) the existence of common or similar channels of distribu- 
tion for subject imports from different countries and the domestic 
like product; and (4) whether the subject imports are simultaneously 
present in the market.” Jd. at 15 (citing Certain Cast-Iron Pipe Fit- 
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tings from Brazil, the Republic of Korea, and Taiwan, Invs. Nos. 
731—-TA-—278-—280 (Final), USCIT Pub. 1845 at 8 n.29 (May 1986), 
aff'd sub nom. Fundicao Tupy, S.A. v. United States, 678 F. Supp. 
898 (Ct. Int'l Trade 1988), aff'd 859 F.2d 915 (Fed. Cir. 1988). The 
ITC noted that this list of factors is nonexclusive and is “intended to 
provide the [ITC] with a framework for determining whether the 
subject imports compete with each other and with the domestic like 
product.” Jd. at 16 (citing Wieland Werke, AG v. United States, 718 F. 
Supp. 50 (Ct. Int'l Trade 1989). 

First, the ITC found that there was a “reasonable overlap of com- 
petition among the subject imports and with the domestic like prod- 
uct for all subject imports, except with respect to Australia.” Jd. The 
ITC did not cumulate the subject imports from Australia in its mate- 
rial injury analysis. Jd. The ITC found that “[vjirtually all subject 
imports from Australia are full-hard steel . . . [and] enter the United 
States through the West region.” Jd. at 16 (citing Final Staff Report 
at Table [V—5; Posthr’g Br. of BHP Steel, LTD., New Zealand Steel, 
Ltd., and BHP Steel Americas, LLC at 1 (P.R. 180) (C.R. 289)). The 
ITC further noted that all of the Australian subject imports were 
“sold entirely on the open market to two end user customers located 
in the West region.” Jd. The ITC found that the domestic supply of 
full-hard steel in the West region is limited and that the overlap be- 
tween Australian subject imports, other subject imports, and the do- 
mestic like product is very limited. Jd. The ITC also noted that do- 
mestic production of full-hard steel was limited in the West region 
during the POI because of “the significant reduction of production at 
UPI, a West Coast producers of the full-hard product, following a fire 
at UPI’s facilities.” Jd. at 16 n.84 (citing Final Staff Report at VI-3 
n.4). After reviewing 2001 data reflecting the percentage of domestic 
commercial full-hard steel shipments in the West region, the ITC 
concluded that “the record does not establish a reasonable overlap of 
competition between the domestic like product and the subject mer- 
chandise from Australia.” Jd. 

Second, the ITC found that there was no reasonable overlap of 
competition between Australian imports and imports from other sub- 
ject countries. Jd. at 17 n.85. The ITC stated that “there is a very 
limited degree of fungibility between cold-rolled steel from Australia 
and cold-rolled steel from the other subject countries.” Jd. The ITC 
found that “no other country has the same degree of concentration” 
of full-hard steel imports. Jd. (citing Final Staff Report at Table IV- 
7C; Final Staff Report App. C, at Table C-8). The ITC also found lim- 
ited geographic market overlap: “imports from Australia were con- 
centrated geographically in the West region (99.7 percent), and 
virtually absent from the geographic markets of the East, Gulf, and 
Great Lakes through which more than 80 percent of subject imports 
were entered.” Jd. (citing Final Staff Report at Table IV—5). The ITC 
also found that “[o]nly one small-volume supplier, New Zealand, had 
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a comparable level of regional concentration on the West Coast.” Id. 
Finally, the ITC found that “100 percent of imports from Australia 
were sold directly to end users,” whereas only two other countries 
had a similar concentration in sales to end users. Jd. The ITC con- 
ceded that although Australian imports were “present throughout 
the period examined,” the other factors considered did not indicate 
that cumulation was appropriate. Jd. 


PARTIES’ CONTENTIONS 
A. Nucor’s Contentions. 
Nucor does not address this issue in its briefs. 
B. Domestic Integrated Producers’ Contentions. 


Domestic Integrated Producers contend that the ITC’s determina- 
tion not to cumulate imports from Australia is unsupported by sub- 
stantial evidence. (Domestic Integrated Producers’ Br. at 73.) Specifi- 
cally, Domestic Integrated Producers challenge two of the ITC’s 
findings: (1) that there was no reasonable overlap of competition be- 
tween the imports from Australia and the domestic like product; and 
(2) that there was no reasonable overlap of competition between the 
imports from Australia and the imports from all other subject coun- 
tries. (/d.) 

First, regarding overlap with the domestic like product, Domestic 
Integrated Producers challenge the ITC’s factual findings as to the 
domestic industry's shipments of full-hard steel to the West region. 
(Id. at 74-75.) Domestic Integrated Producers contend that the ITC 
in effect created a “low volume exception” to the cumulation statute. 
(Id. at 77.) Domestic Integrated Producers assert that all other 
statutory requirements for cumulation were present, however, the 
ITC did not find a reasonable overlap of competition because “the do- 
mestic industry did not ship large enough volume to [the West].” (/d.) 
Domestic Integrated Producers contend that the ITC has previously 
articulated “an established agency practice” of finding a reasonable 
overlap of competition even if there are low volume levels. (Jd. at 78.) 
To support their proposition, Domestic Integrated Producers cite a 
prior ITC determination wherein the ITC found a reasonable overlap 
of competition between a low volume of imports from a certain coun- 
try and the domestic like product even though there was a larger 
volume of the domestic like product. (/d. (citing Hot-Rolled Steel 
Products from Argentina, China, India, Indonesia, Kazakhstan, 
Netherlands, Romania, South Africa, Taiwan, Thailand, and 
Ukraine, Invs. Nos. 701-TA—404—408 (Prelim.), 731—-TA-—898—908 
(Prelim.), USITC Pub. 3381 at 11 n.63 (Jan. 2001)).) Domestic Inte- 
grated Producers contend that the ITC cannot create a “low volume 
exception” for the domestic like product when there is no “low vol- 
ume exception” for imports. (Jd. ) 
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Domestic Integrated Producers also note that the ITC failed to ad- 
dress evidence in the record that showed that the domestic industry 
was “actively solicitling]” business in the West and routinely sold 
cold-rolled steel in the region. (Jd. at 79 (citing Hr’g Tr. at 153, 190 
(P.R. 157)).) 

Second, Domestic Integrated Producers contend that there was a 
reasonable overlap of competition between Australian import and 
imports from all other subject countries. Jd.) The Domestic Inte- 
grated Producers challenge the ITC’s heavy focus on the West region. 
(Id. at 81.) Domestic Integrated Producers contend that the record 
evidence demonstrates that at least three other subject countries 
primarily shipped their imports to the West, and that the West was 
an important entry point for eight subject countries. (/d. at 81-82.) 
Domestic Integrated Producers conclude that this evidence supports 
a finding that there was a reasonable overlap of competition between 
Australian imports and imports from the other subject countries. 


(Id.) 


C. Defendant’s Contentions. 


Defendant contends that the ITC’s findings regarding the cumula- 
tion of subject imports from Australia was supported by substantial 
evidence and is otherwise in accordance with law. (Def.’s Br. at 89.) 
Defendant asserts that the ITC properly determined that the record 


“does not establish a reasonable overlap of competition” between the 
domestic like product and imports from Australia. (/d.) Defendant 
contends that the ITC properly considered the requirements for cu- 
mulation under 19 U.S.C. § 1677(7)(G)(i). Ud.) Defendant contends 
that the ITC’s findings regarding the lack of geographic market over- 
lap, similar channels of distribution, and simultaneous presence in 
the market are supported by substantial evidence in the record. (Jd. 
at 90-93.) Defendant notes that the ITC found that virtually all im- 
ports from Australia entered through the West region and were sold 
only in the West region. (/d. (citing Cold-Rolled I at 20).) Defendant 
also notes that the ITC found that the domestic producers’ sales of 
the same product in the West region were extremely limited. (/d. at 
91.) Defendant contends that the Staff Report Table upon which Do- 
mestic Integrated Producers’ rely in making their arguments, con- 
firms the ITC’s finding that virtually all the subject imports from 
Australia entered the West region. (/d. (citing Final Staff Report at 
Table IV—5).) Defendant also contends that the ITC found that only a 
very small percentage of the domestic producers’ merchant market 
sales of cold-rolled products were in the West. (/d. at 92 (citing Cold- 
Rolled I at 20).) Defendant contends that the ITC reasonably found 
that the domestic like product was “not reaching the West region 
market in sufficient quantities to reflect a reasonable overlap of com- 
petition.” (7d. at 92 n.174.) Additionally, Defendant notes that the 
ITC found that domestic production of the competitive product was 
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limited by a fire at one domestic facility. (id. at 93 (citing Cold- 
Rolled I at 20 n.84).) Defendant contends that the evidence before 
the ITC was sufficient to support a reasonable conclusion that there 
was no overlap of competition between Australian imports and the 
domestic like product. (/d.) 

Defendant discounts Domestic Integrated Producers’ contention 
that the ITC created a “low volume exception” to cumulation. (/d.) 
Defendant contends that the ITC followed the traditional analysis 
outlined in the statute and found that there was no “rivalry in the 
market place, where goods will be purchased from those who provide 
the ‘most for the money.’” (/d. at 94 (quoting Weiland Werke, 718 F. 
Supp. at 52) (in turn quoting Granges Metallverken, 716 F. Supp. at 
22).) Defendant claims that the Domestic Integrated Producers’ con- 
tentions regarding cumulation are tantamount to a request for this 
Court to re-weigh the evidence. (/d.) 

Regarding the Domestic Integrated Producer’s contentions that 
there was a reasonable overlap of competition between Australian 
imports and subject imports from other countries, Defendant asserts 
that the ITC’s finding of an absence of reasonable overlap between 
the domestic like product and the Australian product precludes cu- 
mulation regardless of overlap with other subject countries. (Jd.) De- 
fendant concludes that the ITC’s determination not to cumulate Aus- 
tralian imports was supported by substantial evidence. (/d. at 94—- 
95.) 


D. Defendant-Intervenors’ Contentions.” 


Defendant-Intervenors contend that the ITC’s decision not to cu- 
mulate subject imports from Australia is supported by substantial 
evidence. (BHP Steel’s Br. at 10; Def.-Intvs.’ Br. at 76.) First, 
Defendant-Intervenors contend that the ITC correctly applied the 
statutory requirements and properly found that there was no rea- 
sonable overlap of competition between the domestic like product 
and subject imports from Australia. (BHP Steel’s Br. at 13; Def.- 
Intvs.’ Br. at 76.) Defendant-Intervenors assert that the ITC cor- 
rectly found that virtually all Australian subject imports were full- 
hard steel shipments to the West region. (BHP Steel’s Br. at 13; Def.- 
Intvs.’ Br. at 78.) Defendant-Intervenors contend that the ITC also 
correctly determined that only “a tiny fraction” of the domestic like 


10Qne Defendant-Intervenor, BHP Steel Ltd. (comprised of BHP Steel (AIS) Pty Ltd., 
BHP New Zealand Steel Ltd., and BHP Steel), filed a separate brief specifically addressing 
this issue. (See Mem. of BHP Steel, Ltd. in Opp’n to the Pls.’ Rule 56.2 M. for J. on the 
Agency R. (“BHP Steel’s Br.”) at 2.) In their joint brief, Defendant-Intervenors expressly 
adopt the arguments presented in BHP Steel’s brief. (See Def.-Intvs.’ Br. at 76.) The conten- 
tions are presented together herein. 
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product was full-hard steel sold in the West region. (BHP Steel’s Br. 
at 15.) Based on these facts, Defendant-Intervenors contend that the 
ITC properly concluded that there was no “rivalry to supply the 
same demand” between the domestic product and Australian im- 
ports. (Def.-Intvs.’ Br. at 77.) Defendant-Intervenors contend that 
Plaintiffs “mischaracterize” the ITC findings as a “low volume excep- 
tion” to cumulation. (BHP Steel’s Br. at 14; Def.-Intvs.’ Br. at 77.) 
Rather, Defendant-Intervenors assert that ITC explicitly found that 
“domestic full hard and imports from Australia were not competing 
for the same business.” (BHP Steel’s Br. at 15.) Defendant- 
Intervenors contend that the domestic supply of full-hard steel in 
the West was so small that the purchasers in the West “had no op- 
tion but to turn to imports.” (/d.) Defendant-Intervenors contend 
that the ITC considered extensive evidence documenting the lack of 
overlap of competition including various testimony at the hearing 
and questionnaire responses. (/d. at 16-18.) Defendant-Intervenors 
contend that the ITC properly disregarded certain evidence submit- 
ted by Domestic Integrated Producers during the administrative 
process regarding domestic producers’ attempts to solicit business in 
the West because that evidence was not credible and was contra- 
dicted by other evidence in the record. (/d. at 19-20.) Defendant- 
Intervenors contend that the ITC’s decision to give greater weight to 
some evidence than to other “may not be second guessed by this 
Court.” (/d. at 21.) 

Second, Defendant-Intervenors contend that the ITC’s finding that 
Australian imports did not compete with other subject imports is 
supported by substantial evidence. (BHP Steel’s Br. at 21; Def.- 
Intvs.’ Br. at 78.) Defendant-Intervenors note that, under the stat- 
ute, the ITC must find that Australian imports compete with the do- 
mestic like product and imports from other subject countries in order 
to cumulate. (BHP Steel’s Br. at 21-22 (citing 19 U.S.C. 
§ 1677(7)(G)()).) Defendant-Intervenors contend that the ITC cor- 
rectly considered the four factors to cumulation: fungibility, geo- 
graphic overlap, channels of distribution, and simultaneous presence 
in the market. (Jd. at 22.) Contrary to Domestic Integrated Produc- 
ers’ assertions, Defendant-Intervenors contend that the ITC’s finding 
that there was limited fungibility with other subject imports is sup- 
ported by record evidence that demonstrates that full-hard steel is 
not interchangeable with other cold-rolled products. (BHP Steel’s Br. 
at 22; Def.-Intvs.’ Br. at 78.) Defendant-Intervenors also note that 
the ITC’s determination is supported by the evidence that there was 
no geographic overlap between Australian imports and other subject 
imports because, with the exception of New Zealand, no other coun- 
try sold exclusively to the West region. (BHP Steel’s Br. at 23 (citing 
Cold-Rolled I at 21 n.85); Defendant-Intervenors’ Br. at 78.) 
Defendant-Intervenors contend that the ITC also relied on evidence 
of different channels of distribution used. (BHP Steel’s Br. at 23.) 
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For these reasons, Defendant-Intervenors contend that the ITC’s 
determination not to cumulate subject imports from Australia was 
supported by substantial evidence. (BHP Steel’s Br. at 24; Def.- 
Intvs.’ Br. at 79.) 


ANALYSIS 


A. The ITC’s Cumulation Finding is Supported by Substan- 
tial Evidence. 


The Court finds that the ITC’s determination not to cumulate sub- 
ject imports from Australia is supported by substantial evidence or 
otherwise in accordance with law. Pursuant to § 1677(7)(G)(i), the 
ITC must cumulatively assess the subject imports from all countries 
as to which petitions were filed on the same day, if the imports com- 
pete with each other and with the domestic like product in the do- 
mestic market. 19 U.S.C. § 1677(7)(G)(i). Here, the ITC outlined the 
four factors generally considered in determining whether cumula- 
tion is appropriate: “(1) the degree of fungibility between the subject 
imports from different countries and between imports and the do- 
mestic like product, including consideration of specific customer re- 
quirements and other quality related questions; (2) the presence of 
sales or offers to sell in the same geographic markets of subject im- 
ports from different countries and the domestic like product; (3) the 
existence of common or similar channels of distribution for subject 
imports from different countries and the domestic like product; and 
(4) whether the subject imports are simultaneously present in the 
market.” Cold-Rolled I at 15 (citations omitted). The ITC correctly 
noted that this list of factors is nonexclusive and is “intended to pro- 
vide the [ITC] with a framework for determining whether the subject 
imports compete with each other and with the domestic like prod- 
uct.” Jd. at 16 (citing Wieland Werke, 718 F. Supp. at 52). The ITC 
found that there was a “reasonable overlap of competition among the 
subject imports and with the domestic like product for all subject im- 
ports, except with respect to Australia.” Jd. 


1. The ITC’s Finding that There was No Reasonable Overlap 
of Competition Between Australian Subject Imports and 
the Domestic Like Product is Supported by Substantial 
Evidence. 


The Court finds that there is substantial evidence in the record to 
support the ITC’s finding that there was no reasonable overlap of 
competition between Australian imports and the domestic like prod- 
uct. Contrary to Plaintiffs’ contention, the Court does not find that 
the ITC created a “low volume exception” to the cumulation statute. 
Following its long-standing practice, the ITC examined the competi- 
tion between Australian imports and the domestic like product using 
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the factors outlined above. See Wieland Werke, 718 F. Supp. at 52. To 
support its conclusion that Australian imports and domestic like 
products were not competing, the ITC focused on two considerations: 
geographic market overlap and channels of distribution. As to geo- 
graphic market overlap, the ITC found that “[vJirtually all subject 
imports from Australia are full-hard steel, a substrate form of cold- 
rolled steel, [and] enter the United States through the West region.” 
Cold-Rolled I at 16 (citing Final Staff Report at Table IV—7C; Final 
Staff Report App. C, at Table C—8; Posthr’g Br. of BHP Steel, LTD., 
New Zealand Steel, Ltd., and BHP Steel Americas, LLC at 1 (PR. 
180) (C.R. 289)). This conclusion was based on the ITC finding that 
Australian imports “remained in the West region|] and were not 
sold in other geographic regions.” Jd. Regarding channels of distribu- 
tion, the ITC noted that all of the Australian subject imports were 
“sold entirely on the open market to two end user customers located 
in the West region.” Jd. (citing Posthr’g Br. of BHP Steel, LTD., New 
Zealand Steel, Ltd., and BHP Steel Americas, LLC at 5 (P.R. 180) 
(C.R. 289)). After it examined confidential data reflecting the per- 
centage of domestic commercial full-hard steel shipments in the 
West region, the ITC concluded that “the record does not establish a 
reasonable overlap of competition between the domestic like product 
and the subject merchandise from Australia.” Jd. The ITC recognized 
that “[clompletely overlapping markets are not required,” id. at 16 
n.76 (quoting Wieland Werke, 718 F. Supp at 52), yet found that the 
facts here did not indicate that there was a reasonable overlap of 
competition between the domestic like product and subject imports 
from Australia, id. at 16. As stated earlier, “[t]}he Court’s function is 
not to re-weigh the evidence but rather to ascertain whether there 
exists ‘such relevant evidence as a reasonable mind might accept as 
adequate to support a conclusion.’ ” Chefline, 219 F. Supp. 2d at 1305 
(quoting Consol. Edison, 305 U.S. at 229). The Court finds that there 
is substantial evidence in the record to support the ITC’s conclusion 
that the Australian imports of cold-rolled steel were not competing 
with the domestic like product. 

Plaintiffs also contend that the ITC failed to address certain evi- 
dence submitted by petitioners during the administrative process 
that showed an overlap of competition between the domestic like 
product and Australian imports. As stated above, “the fact that cer- 
tain information is not discussed in [an ITC] determination does not 
establish that the [ITC] failed to consider that information because 
there is no statutory requirement that the [ITC] respond to each 
piece of evidence presented by the parties.” Granges Metallverken, 
716 F. Supp. at 24 (citing Nat’? Ass’n of Mirror Mfrs., 696 F. Supp. at 
648-649. It is evident in the ITC’s final determination that the ITC 
examined hearing testimony, domestic and import sales data, and 
the parties’ briefs in reaching its decision regarding cumulation. See 
Cold-Rolled I at 16 nn.77-83. 
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2. The ITC’s Finding that There was No Reasonable Overlap 
of Competition Between Australian Subject Imports and 
Subject Imports from Other Countries is Supported by 
Substantial Evidence. 


The Court finds that there is substantial evidence in the record to 
support the ITC’s finding that there was no reasonable overlap of 
competition between subject imports from Australia and subject im- 
ports from other countries. Again, the ITC focused its cumulation 
analysis around the four factors that are generally considered. Jd. at 
17 n.85. In Cold-Rolled I, the ITC examined several factors relating 
to competition between Australian imports and other subject im- 
ports. Id. The ITC conceded that although Australian imports were 
“present throughout the period examined,” the other factors consid- 
ered did not indicate that cumulation was appropriate. Jd. Plaintiffs 
do not present any evidence that detracts from the reasonableness of 
the ITC’s conclusion that there was no reasonable overlap of compe- 
tition between the subject imports from Australia and the subject 
imports from other countries. 

The Court holds that the ITC’s determination not to cumulate sub- 
ject imports from Australia is supported by substantial evidence or 
otherwise is accordance with law. 


CONCLUSION 


For the reasons set forth above, the Court holds that the ITC’s fi- 
nal negative injury determinations are supported by substantial evi- 
dence or otherwise in accordance with law. Defendant-Intervenors’ 
Consent Motion for Oral Argument is denied. 


(aaa na NE RARE i 
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OPINION 


EATON, Judge: Before the court is plaintiff Dofasco Inc.’s motion 
for summary judgment pursuant to USCIT Rule 56. Defendant 
United States (“Government”), on behalf of the United States De- 
partment of Commerce (“Commerce”), and defendant-intervenor 
United States Steel Corporation (“USSC”), each cross-move for sum- 
mary judgment. Also before the court is the Government’s motion, 
pursuant to USCIT Rules 7 and 12(f), to strike Dofasco’s annexed 
statement of undisputed facts. Pending resolution of this action, 
Dofasco further moved to stay the deadline by which it was to sub- 
mit its responses to the questionnaire issued by Commerce in the ad- 
ministrative review that is the subject of this action. 

By its motion Dofasco contests Commerce’s administrative review 
of Dofasco’s antidumping duty order, on the grounds that Commerce 
initiated the review based upon an untimely request by USSC. As 
discussed below, the court has jurisdiction over this matter pursuant 
to 28 U.S.C. § 1581(i) (2000). Because the Government and USSC 
raise the same issues in their respective cross-motions, and because 
each seeks the same relief,’ the court will consider these motions 
jointly. 

For the following reasons, Dofasco’s motion for summary judgment 
is denied, the respective cross-motions of the Government and USSC 
are granted, the Government’s motion to strike is denied, and 
Dofasco’s motion for stay is denied. 


STANDARD OF REVIEW 


Summary judgment is appropriate where “the pleadings, deposi- 
tions, answers to interrogatories, and admissions on file, together 
with the affidavits, if any, show that there is no genuine issue as to 
any material fact and that the moving party is entitled to a judg- 
ment as a matter of law.” USCIT R. 56(c); see Anderson v. Liberty 
Lobby, Inc., 477 U.S. 242, 243 (1986). The movant bears the burden 
of demonstrating that there is no such issue. See Precision Specialty 


1The Government and USSC ask this court to uphold Commerce’s decision to conduct an 
administrative review of Dofasco based on the filing of USSC’s request of September 2, 
2003. 
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Metals, Inc. v. United States, 25 CIT___, , 182 F. Supp. 2d 
1314, 1318 (2001) (citing United States v. FH. Fenderson, Inc., 10 
CIT 758, 760 (1986)). Here, the parties do not dispute any material 
facts; thus, summary judgment is appropriate. See Nippon Steel 
Corp. v. U.S. Intl Trade Comm’n, 26 CIT ____, , 239 F. Supp. 2d 
1367, 1369 (2002). 


DISCUSSION 
I. The Court’s Jurisdiction Pursuant to 28 U.S.C. § 1581(v) 


Dofasco asserts jurisdiction under 28 U.S.C. § 1581(i), which is 
the Court’s residual jurisdiction, and which lies where “jurisdiction 
under the other provisions of § 1581 [would] be unavailable or mani- 
festly inadequate.” Associacao dos Industriais de Cordoaria e Redes 
vu. United States, 17 CIT 754, 757, 828 F. Supp. 978, 983 (1993) (in- 
ternal citation omitted); see also Hilsea Inv. Lid. v. Brown, 18 CIT 
1068, 1070 (1994) (“[I]f a party challenges the legality of the initia- 
tion of an administrative review, jurisdiction may exist during the 
review pursuant to subsection (i).”). “Where another remedy is or 
could have been available, the party asserting § 1581(i) jurisdiction 
has the burden to show how that remedy would be manifestly inad- 
equate.” Miller & Co. v. United States, 824 F.2d 961, 963 (Fed. Cir. 
1987). Dofasco contends that the complained of administrative re- 
view was unlawfully commenced and that it “would be manifestly 
inadequate . . . to wait until the completion of [the administrative re- 
view] to challenge the review on an appeal pursuant to 28 U.S.C. 
§ 1581(c), for the review that Dofasco seeks to prevent will have al- 
ready occurred and Dofasco would be deprived of meaningful relief.” 
Compl. at 2. Dofasco further argues that “(t]he questionnaire [issued 
to it by Commerce as part of the administrative review] is burden- 
some. It contains hundreds of questions requiring Dofasco to gather 
confidential and proprietary information regarding its costs and 
sales over an entire year.” Jd. at 7. In other words, Dofasco claims 
that being required to participate in an unlawfully commenced and 
burdensome review provides sufficient reason to invoke the Court’s 
residual jurisdiction. 

The Government argues that the Court’s residual jurisdiction un- 
der section 1581(i) does not extend to, what it characterizes as, a 
“procedural decision.” Def.’s Opp’n to Pl.’s Mot. Summ. J. and Cross- 
Mot. Summ. J. (“Gov't Br.”) at 8. The Government maintains that 
section 1581(i) jurisdiction was not intended to permit “the appeal of 
a procedural determination, but rather, that all procedural consider- 
ations should be decided by this Court when the final agency deter- 
mination is made.” Jd. (quoting Koyo Seiko Co. v. United States, 13 
CIT 461, 464, 715 F. Supp. 1097, 1100 (1989) (internal citations 





U.S. COURT OF INTERNATIONAL TRADE 225 


omitted)).? The Government distinguishes those cases in which this 
Court has previously considered, pursuant to section 1581(i), chal- 
lenges to Commerce’s authority to conduct administrative reviews, 
on the grounds that those cases contested Commerce’s authority to 
conduct administrative reviews only where the validity of the under- 
lying antidumping duty orders was challenged. See id.; see also gen- 
erally, e.g., Asociacion Colombiana de Exportadores de Flores uv. 
United States, 13 CIT 584, 717 F. Supp. 847 (1989), aff'd 903 F.2d 
1555 (Fed. Cir. 1990); Carnation Enters. Put. Ltd. v. United States, 
13 CIT 604, 719 F. Supp. 1084 (1989) (original antidumping duty or- 
der invalidated before administrative review). Because Dofasco chal- 
lenges only a “routine procedural determination” of Commerce, i.e., 
the timing of USSC’s request for review, and not the validity of the 
underlying antidumping duty order, the Government contends that 
jurisdiction under section 1581(i) is not available to Dofasco. Gov’t 
Br. at 9. Thus, the Government would have Dofasco first submit to 
the review, and then seek relief in the context of an appeal to this 
Court from the review’s final determination. See id. 

Dofasco rejects the Government’s characterization of the com- 
mencement of the administrative review as a procedural determina- 
tion, stating that 


[uJnlike the plaintiffs in [Koyo Seiko], Dofasco does not seek 
merely to postpone a deadline, compel a meeting with Depart- 
ment officials, or adjust some other step within the course of a 
pending administrative review. Dofasco seeks to terminate an 
unlawful proceeding entirely, and therefore the decision 
Dofasco challenges goes to more than mere procedure. 


Dofasco’s Reply Br. in Supp. Pl.’s Mot. Summ. J. and in Opp’n to 
Cross-Mots. Summ. J. at 5. Dofasco further disputes the Govern- 
ment’s reading of Asociacion Colombiana on the grounds that section 
1581(i) jurisdiction in that case was found to exist even though the 
plaintiff did not challenge the underlying antidumping duty order. 
Id. at 6. 

In the leading case, Asociacion Colombiana, the plaintiffs brought 
suit under section 1581(i) to stop Commerce from proceeding with, 


2In Koyo Seiko, the court failed to find section 1581(i) jurisdiction where the plaintiffs 
acknowledged that they could pursue a remedy under section 1581(c), but sought jurisdic- 
tion under section 1581(i), on the grounds that by the time a final determination was is- 
sued, Commerce would be so entrenched in its position that it would not consider the plain- 
tiffs’ comments fairly. The court disagreed, stating that 

if after remand the court determines that the agency determination was tainted by an 

improper predisposition, the court can again remand for reconsideration.... [T]he 

agency is compelled to make a good faith effort to reexamine the issue before it without a 

conscious commitment to a prior determination of the same factual question. 


Koyo Seiko, 13 CIT at 464, 715 F. Supp at 1099-1100. 
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what they believed to be, an unlawfully commenced® administrative 
review, alleging hardship in the expense of time, effort, and money to 
participate in the review. See Asociacion Colombiana, 13 CIT at 586, 
717 F. Supp. at 850. In finding jurisdiction pursuant to section 
1581(i), the court stated: 


It is .. . clear to the court that [plaintiffs’] desired objective can- 
not be obtained through a judicial challenge instituted after the 
administrative review has been completed. By that time, this 
aspect of plaintiffs’ action would be moot. What plaintiffs seek 
here is not review of an interlocutory determination in the 
sense discussed by Congress when it eliminated review of pre- 
liminary determinations. [Commerce’s] decision to initiate the 
administrative review is not a preliminary decision which will 
be superceded by a final determination, nor is it a decision re- 
lated to methodology or procedure which may be reviewed by 
the court following the agency’s final determination. Here, the 
dispute does not concern just what rates ultimately will apply 
to the goods of companies to be reviewed (presumably the court 
could nullify any new rates established if the review was im- 
proper), but whether numerous small agricultural companies 
must participate in the review at all. Given the difficulties of 
participation under the facts of this case, this is not an insub- 
stantial concern. Furthermore, plaintiffs cannot simply choose 


not to participate at this time because as a practical matter the 
risk of non-participation is simply too great. The court there- 
fore finds the remedial approach suggested by defendant and 
[defendant-intervenor] [i.e., participation in the review and ap- 
peal to this Court following the review’s completion] to be an in- 
adequate avenue for effective judicial relief. 


Id. at 586-87, 717 F. Supp. at 850 (internal citations omitted). 

The plaintiffs in Carnation, on the other hand, sought to halt a 
claimed unauthorized administrative review, on the grounds that 
the review had become illegal because of errors found in the original 
antidumping duty order. See Carnation, 13 CIT at 610, 719 F. Supp. 
at 1089. The plaintiffs complained “that they should not be required 
to participate in each of these administrative reviews, in addition to 
any future reviews, and then wait until a final determination is 
reached in each of the reviews in order to challenge the underlying 
validity of the reviews.” Jd. at 609, 719 F. Supp. at 1089. The Carna- 
tion court too found jurisdiction under section 1581(i), stating: 


3In Asociacion Colombiana, the plaintiffs contended that in making its request for ad- 
ministrative review, the defendant-intervenor did not comply with 19 C.F.R. § 353.53a(a) 
(1988), which required an interested party who requests a review of “specified individual 
manufacturers, producers, or exporters” to state the basis for selecting those particular pro- 
ducers or exporters. Associacion Colombiana, 13 CIT at 585, 717 F. Supp. at 848. 
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[Plaintiffs] complaint relates to the validity of a final order 
which, although valid when issued, has allegedly become in- 
valid as a result of a court remand. Since this situation is not 
one of those enumerated in 19 U.S.C. § 1516a, the Court’s re- 
sidual jurisdiction under 28 U.S.C. § 1581(i)(4) provides the 
sole basis upon which this matter can be heard. 


Id. at 612, 719 F. Supp. at 1091. 

The question of the commencement of an allegedly unauthorized 
proceeding was raised again in Techsnabexport, Ltd. v. United 
States, 16 CIT 420, 795 F. Supp. 428 (1992), in which the plaintiffs 
asked Commerce to terminate the initiation of an antidumping duty 
investigation of the USSR, and each Republic member, in light of the 
dissolution of that country. The plaintiffs argued that the investiga- 
tion was initiated based on imports from the USSR and, since the 
Soviet Union had ceased to exist, there could be no further imports 
for investigation. The Techsnabexport court stated: 


[T]his action is similar to Carnation and _ |[Asociacion 
Colombiana] in that plaintiffs challenge the legality of the [an- 
tidumping] proceedings rather than particular determinations 
within the proceedings, and demand to be relieved of the obli- 
gation to participate in proceedings they find statutorily and 
constitutionally infirm. ... Stare decisis counsels adherence to 


prior determinations of this court which hold that jurisdiction 
exists to hear challenges to the validity of antidumping proceed- 
ings prior to their completion if the opportunity for full relief 
may be lost by awaiting the final determination. 


Id. at 424, 795 F. Supp. at 434 (emphasis added). 

Here, Dofasco’s position is similar to that of the plaintiffs in 
Asociacion Colombiana. Like those plaintiffs, Dofasco does not chal- 
lenge an underlying antidumping duty order. Rather, Dofasco argues 
that forcing it to participate in the review at all would be “burden- 
some.” Compl. at 7. The court agrees that such reviews can be costly 
and time-consuming. See Or. Steel Mills Inc. v. United States, 862 
F.2d 1541, 1546 (Fed. Cir. 1988) (“At least this much is clear: Admin- 
istrative reviews of [less than fair value] sales are expensive and 
burdensome.”); J.S. Stone, Inc. v. United States, 27 CIT ___,___., 
slip op. 03-147 at 17 (Oct. 31, 2003) (“The court is not unsympa- 
thetic to the plight small or financially strained businesses may face 
in choosing [to participate] in a costly administrative review. .. .”). 
Dofasco’s position is also similar to that of the plaintiffs in 
Techsnabexport, in that forcing Dofasco to wait until a final determi- 
nation has been issued before it may challenge the lawfulness of the 
administrative review, would mean that Dofasco’s opportunity for 
full relief—i.e., freedom from participation in the administrative re- 
view—would be lost. See Techsnabexport, 16 CIT at 424, 795 F. Supp. 





928 CUSTOMS BULLETIN AND DECISIONS, VOL. 38, NO. 11, MARCH 10, 2004 


at 434; see also Carnation, 13 CIT at 609, 719 F. Supp. at 1089; 
Asociacion Colombiana, 13 CIT at 586, 717 F. Supp. at 850. 

The court finds that the facts in Hylsa, S.A. v. United States, 21 
CIT 222, 960 F. Supp. 320 (1997), aff'd 135 F.3d 778 (Fed. Cir. 1998), 
are distinguishable from those of the present case. In Hylsa, Com- 
merce issued an antidumping duty order covering standard pipe, 
from which the plaintiff’s products were excluded. At the request of 
interested domestic producers, Commerce later initiated a “scope in- 
quiry” to determine whether the type of pipe exported by the plain- 
tiff fell within the scope of the antidumping duty order covering 
standard pipe, and ultimately found that it did not. Subsequently, 
again at the request of a domestic producer, Commerce initiated an 
anticircumvention inquiry into the plaintiff, without first determin- 
ing whether it had the statutory authority to do so,* given that the 
final scope determination had excluded the plaintiff’s merchandise. 
The plaintiff brought suit under section 1581(i), claiming that it had 
“an immediate right to be free of a wholly unauthorized investiga- 
tion.” Id. at 227, 960 F. Supp. at 324. The Government argued that 
the plaintiff would have an adequate remedy under section 1581(c), 
“because eventually the court may review under that jurisdictional 
provision whether or not Commerce had the authority to initiate the 
anticircumvention inquiry.” Jd. 


The Hylsa court found that, under the facts presented, 


it is impossible to separate completely matters relating to the 
merits of this action from the discussion of jurisdiction. . . . Fol- 
lowing Congressional inquiry, the government, not yet having 
“decided” whether it could proceed anew, asked the court to re- 
mand the matter so that it might proceed. The court declined. 
The government now seeks to act through a second proceed- 
ing.... [I]t is not a futile exercise to provide the government 
with an opportunity to grapple with this issue in the first in- 
stance, and the plaintiff has a clear right of review in this court 
of the government’s determination. Plaintiff may prevail, at ei- 
ther level. Thus, § 1581(c) provides the plaintiff with a means 
of vindicating its claim. 


Id. at 228-29, 960 F. Supp. at 325-26 (emphasis added). Thus, an 
important aspect of the Hylsa court’s decision was that “matters re- 
lating to the merits of the action” were bound up with those relating 
to jurisdiction. Jd. at 228, 960 F. Supp. at 325. Unlike the circum- 


4In a memorandum relating to the case, Commerce acknowledged that “while we under- 
stand that there is an argument that our negative scope determination of March 1996 fore- 
closes any further inquiry into the status of [the types of pipe produced by the plaintiff], we 
believe that in this instance the law is unsettled concerning the precise relationship be- 
tween a scope inquiry and an anticircumvention inquiry.” Hylsa, 21 CIT at 225, 960 F. Supp. 
at 322. 
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stances in Hylsa, here it is possible to separate completely the merits 
of the underlying proceeding, i.e., whether there was dumping, from 
the discussion of whether USSC’s request for review was timely 
made. 

Having reviewed the precedents, the court agrees that relief under 
1581(c) would be manifestly inadequate. This Court has repeatedly 
found section 1581(i) jurisdiction in cases where, as here, the review 
that the plaintiff seeks to prevent will have already occurred by 
the time relief under another provision of section 1581 is available, 
rendering such relief manifestly inadequate. “[I]n the case of ac- 
tions potentially reviewable under § 1581(c), section 1581(i) review 
is appropriate where eventual standing may be speculative, or 
the opportunity for full relief would be lost by awaiting the final 
determination.” Associacao dos Industriais, 17 CIT at 757, 828 
F. Supp. at 983 (original emphasis removed; emphasis added) (citing 
Techsnabexport, 16 CIT at 424, 795 F. Supp. at 4384); see also 
Asociacion Colombiana, 13 CIT at 587, 717 F. Supp. at 850 (“It 
is ... clear to the court that [plaintiffs’] desired objective [to stop the 
administrative review] cannot be obtained through a judicial chal- 
lenge instituted after the administrative review has been completed. 
By that time, this aspect of plaintiffs’ action would be moot.”); Jia 
Farn Mfg. Co. v. United States, 17 CIT 187, 189, 817 F. Supp. 969, 
972 (1993) (citing Carnation and Asociacion Colombiana with ap- 


proval) (“Since the opportunity for plaintiff to challenge Commerce’s 
authority to conduct an administrative review may be lost by await- 
ing the final determination, the court holds that the remedy pro- 
vided under § 1581(c) would be ‘manifestly inadequate, and the 
court has jurisdiction under § 1581(i).”). No holding by the Court of 
Appeals for the Federal Circuit would compel a different result.” Ac- 


5 The Federal Circuit has found that section 1581(i) jurisdiction lies where relief under 
the other provisions of section 1581 would be manifestly inadequate. See, e.g., U.S. Cane 
Sugar Refiners’ Ass’n v. Block, 683 F.2d 399, 402 n.5 (C.C.P.A. 1982) (“[T]he delay inherent 
in proceeding under § 1581(a) makes relief under that provision manifestly inadequate 
and, accordingly, the court has jurisdiction in this case under § 1581(i).”); Consol. Bearings 
Co. v. United States, 348 F.3d 997, 1002 (Fed. Cir. 2003) (finding that where the plaintiff 
sought a writ of mandamus pursuant to the Administrative Procedure Act to correct liqui- 
dation instructions issued by Commerce, the court has jurisdiction since “an action chal- 
lenging Commerce’s liquidation instructions is not a challenge to the final results, but a 
challenge to the ‘administration and enforcement’ of those final results. Thus, [plaintiff] 
challenges the manner in which Commerce administered the final results. Section 
1581(i)(4) grants jurisdiction to such an action. . . . Because [plaintiff] is not challenging the 
final results, subsection (c) is not and could not have been a source of jurisdiction for this 
case.”); Shinyei Corp. of Am. v. United States, 355 F.3d 1297 (Fed. Cir. 2004). While the Fed- 
eral Circuit has found instances where section 1581(i) was not properly invoked, the cir- 
cumstances are markedly different from those presented here. See Shakeproof Indus. 
Prods., Div. of Ill. Tool Works Inc. v. United States, 104 F.3d 1309, 1313 (Fed. Cir. 1997) (ex- 
pressing “serious doubts” that judicial review of U.S. Court of International Trade’s denial 
of motion to disqualify law firm on grounds that a member of the firm had served as Assis- 
tant Secretary of Commerce for Import Administration at the time of the antidumping duty 
investigation against the plaintiff, and thus had access to business proprietary information 





930 CUSTOMS BULLETIN AND DECISIONS, VOL. 38, NO. 11, MARCH 10, 2004 


cordingly, the court finds that section 1581(i) jurisdiction is proper 
under the facts presented here. 


II. Application of the “Weekend Rule” Pursuant to 19 C.FR. 
§ 351.303(b) (2003) 


Having found jurisdiction, the court now turns to Dofasco’s com- 
plaint. On August 1, 2003, Commerce published a Notice of Opportu- 
nity to Request Administrative Review of Antidumping or Counter- 
vailing Duty Order, Finding, or Suspended Investigation (“Notice of 
Opportunity”). See 68 Fed. Reg. 45,218 (ITA Aug. 1, 2003). The notice 
identified all antidumping duty orders in effect for which August 
2003 was the anniversary month, including the antidumping duty 
order against Dofasco, and informed the public that requests for re- 
view could be made “during the anniversary month” of the subject 
orders. Jd. The notice further advised the public that such requests 
must be made “[n]Jot later than the last day of August 2003,” id., and 
indicated that “if [Commerce] does not receive, by the last day of Au- 
gust 2003, a request for review,” Commerce would instruct the Cus- 
toms Service® to assess antidumping or countervailing duties on the 
subject merchandise at the estimated rates for that merchandise at 
the time of its entry. Id. at 45,219. 

On Friday, August 29, 2003, International Steel Group (“ISG”) re- 
quested administrative review of the antidumping duty order 
against Dofasco, pursuant to 19 C.F.R. § 351.213(b) (2003) (“Each 
year during the anniversary month of the publication of an anti- 
dumping or countervailing duty order, a domestic interested 
party ... may request in writing that the Secretary conduct an ad- 
ministrative review under [19 U.S.C. § 1675(a)(1)] of specified indi- 
vidual exporters or producers covered by an order. . . .”). USSC made 
the same request for review by letter dated September 2, 2003, 
which was hand-delivered to Commerce on that day. On October 2, 
2003, however, ISG filed a letter with Commerce withdrawing its re- 
quest for administrative review.’ As a result, the parties do not dis- 
pute that Commerce’s review of the antidumping duty order against 
Dofasco rests entirely on the request filed by USSC on September 2, 
2003. See Dofasco’s Br. in Supp. Pl.’s Mot. Summ. J. (“Dofasco Br.”) 


submitted by the plaintiff in connection with its original antidumping petition, “would be 
manifestly inadequate if it were postponed until Commerce’s final decision on the first re- 
view of the antidumping order.”); Miller & Co., 824 F.2d at 963-64 (rejecting the plaintiff's 
argument that section 1581(c) would provide an inadequate remedy for its claim, where 
same claim was raised by another importer under section 1581(c), albeit unsuccessfully). 

6 Although used in the Notice of Opportunity, effective March 1, 2003, the Customs Ser- 
vice was renamed the Bureau of Customs and Border Protection. See Reorganization Plan 
Modification for the Dep’t of Homeland Security, H.R Doc. 108-32, at 4 (2003). 

7Title 19 C.F.R. § 351.213(d)(1) provides for rescission of an administrative review “if a 
party that requested a review withdraws the request within 90 days of the date of publica- 
tion of notice of initiation of the requested review.” Jd. 
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at 5; see also Answer of Defendant-Intervenor United States Steel 
Corporation, para. 39, p. 6 (“Admits that the review is based exclu- 
sively on the request filed by United States Steel Corporation on 
September 2, 2003.”). 

On October 7, 2003, Dofasco asked Commerce to rescind its ad- 
ministrative review pursuant to 19 C.F.R. § 351.213(d)(1) on the 
grounds that ISG’s request, which all parties agree was timely, had 
been withdrawn, and that USSC’s request was untimely. The basis 
for this claimed untimeliness was that USSC had not filed its re- 
quest “during the anniversary month.” Dofasco stated: “The calendar 
month with respect to this [antidumping duty] order is August. As 
such, the unequivocal language of the regulations require that USSC 
file its request in August. Because USSC chose to file its request in 
the ...calendar month of September, its request is untimely and 
should be rejected by the Department.” Letter from Hunton & Will- 
iams to Sec’y of Commerce of 10/7/03, at 4, Ex. H in Pl.’s Annexed 
Statement of Undisputed Facts in Supp. Pl.’s Mot. Summ. J. On No- 
vember 7, 2003, Commerce declined to rescind its review, stating 
that USSC’s request was timely, since August 31, 2003, fell on a Sun- 
day, and Monday, September 1, 2003, was Labor Day, a federal holi- 
day. Thus, Tuesday, September 2, 2003, was the first business day 
after the time limit expired on Sunday, August 31, 2003. In an inter- 
nal memorandum concerning USSC’s request for review, Commerce 
stated: 


It is our interpretation of section 351.303(b) of the Depart- 
ment’s regulations that the Secretary will accept all documents 
due to be filed with the Department on a non-business day on 
the next business day, unless the Department has expressly no- 
tified parties that it will not accept such submissions. Thus, 
section 351.303(b) of the Department’s regulations applies in 
this administrative review. 


Mem. from Christian Hughes to Barbara E. Tillman of 11/7/03, at 2, 
Ex. I in Pl.’s Annexed Statement of Undisputed Facts in Supp. PIl.’s 
Mot. Summ. J. 

Title 19 C.F.R. § 351.303(b) states: 


Persons must address and submit all documents to the Secre- 
tary of Commerce, Attention: Import Administration, Central 
Records Unit, Room 1870, U.S. Department of Commerce, 14th 
Street and Constitution Avenue, NW, Washington, DC 20230, 
between the hours of 8:30 a.m. and 5:00 p.m. on business days 
(see § 351.103(b)). If the applicable time limit expires on a non- 
business day, the Secretary will accept documents that are filed 
on the next business day. 
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Dofasco’s main argument is that USSC’s request for administra- 
tive review of Dofasco was untimely under Commerce’s own regula- 
tions, which provide that 


[elach year during the anniversary month of the publication of 
an antidumping or countervailing duty order, a domestic inter- 
ested party ... may request in writing that the Secretary con- 
duct an administrative review under [19 U.S.C. § 1675(a)(1)] of 
specified individual exporters or producers covered by an or- 
Res 


19 C.F.R. § 351.213(b). Dofasco argues that the “plain and unam- 
biguous” language of section 351.213(b) makes clear that requests 
for administrative review must be made “during the anniversary 
month” of the antidumping duty order. Dofasco Br. at 6. Dofasco ar- 


gues: 


In plain English, “during” does not mean “after.” .. . There is no 
dispute that the anniversary month of |[Dofasco’s antidumping 
duty order] is August. August does not mean September. Under 
the unambiguous language of the Department’s regulations, 
USSC thus had to make its review request during August. 


Id. at 6-7. 

Dofasco further argues that Commerce’s “longstanding practice” 
has been to require that requests for review be submitted no later 
than the last day of the anniversary month of the order, even where 
that day falls on a weekend. Jd. at 7. Dofasco cites the Notices of Op- 
portunity for each of the twenty-three months ending on a weekend 
or holiday since section 351.213(b) went into effect in 1997, each of 
which stated that requests for review must be submitted “[n]ot later 
than the last day of [the applicable anniversary month].” Jd. at 8. 

For its part, the Government argues that the antidumping statute 
itself 


simply states [that] Commerce may conduct a review “if a re- 
quest for such a review has been received.” It does not address 
precisely when a request must be filed. Nor does the antidump- 
ing statute speak to the treatment of deadlines falling upon a 
weekend or holiday. 


Gov't Br. at 12 (quoting 19 U.S.C. § 1675(a)(1)).° The Government 
maintains that since the language of section 1675(a)(1) does not 


8Title 19 U.S.C. § 1675(a)(1) states: 


At least once during each 12-month period beginning on the anniversary of the date of 
publication of a countervailing duty order under this subtitle [or] an antidumping duty 
order under this subtitle... the administering authority, if a request for such a review 
has been received and after publication of notice of such review in the Federal 
Register ... shall publish in the Federal Register the results of such review, together 
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specify more, there is a “gap” in the statute that Commerce is per- 
mitted to fill. See id. at 10, 12; see also Chevron U.S.A. Inc. v. Natu- 
ral Res. Def. Council, Inc., 467 U.S. 837, 843 (1984). Thus, the Gov- 
ernment contends that Commerce was entitled to promulgate 
regulations giving effect to the statute, and that Commerce did so by 
promulgating both 19 C.FR. § 351.213(b) and 19 C.FR. 
§ 351.303(b). Gov't Br. at 12, 14. Section 351.213(b) establishes a 
time frame for requesting an administrative review by requiring 
that such requests be filed “during the anniversary month.” 19 
C.F.R. § 351.213(b)(1). The Government argues that because “[a] 
calendar month ...is comprised of 28 to 31 days, depending upon 
the month . . . neither the statute nor [section 351.213(b)] establish a 
precise deadline for the submission of review requests.” Gov't Br. at 
13. In like manner, the Government maintains that “[b]ecause the 
statute does not speak to the treatment of deadlines coinciding with 
weekends or holidays, Commerce has promulgated a regulation [sec- 
tion 351.303(b)] addressing that ambiguity or gap in the statute.” Jd. 
at 14. The Government further argues that section 351.303(b) “es- 
tablishes a reasonable, workable rule, which recognizes the adminis- 
trative reality that during weekends and holidays, there are no em- 
ployees present to process submissions.” /d. at 15. 

Where a “statute is silent or ambiguous with respect to the specific 
issue, the question for the court is whether the agency’s answer is 
based on a permissible construction of the statute.” Chevron, 467 
U.S. at 843. “If Congress has explicitly left a gap for the agency to 
fill, there is an express delegation of authority to the agency to eluci- 
date a specific provision of the statute by regulation.” Jd. at 843-44; 
see also United States v. Mead Corp., 533 U.S. 218, 219 (2001) (not- 
ing that Chevron deference is due where “the agency’s generally con- 
ferred authority and other statutory circumstances [show] that Con- 
gress would expect the agency to be able to speak with the force of 
law when addressing ambiguity in the statute or fills in a space in 
the enacted law....”); Pesquera Mares Australes Ltda. v. United 
States, 266 F.3d 1372, 1380 (2001) (acknowledging the Court’s “obli- 
gation to afford Chevron deference to Commerce's interpretations of 
ambiguous statutory terms in the course of Commerce’s antidump- 
ing determinations.”). Here, section 1675(a)(1) states only that Com- 
merce may conduct a review “if a request for such a review has been 
received.” 19 U.S.C. § 1675(a)(1). It does not address precisely where 
or when a request must be filed, nor does it address deadlines which 
fall on a weekend or holiday. Commerce has attempted to “fill the 
gap” in section 1675(a)(1) by promulgating section 351.213(b), which 
provides that requests for administrative review be made “during 


with notice of any duty to be assessed, estimated duty to be deposited, or investigation to 
be resumed. 


Id. 
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the anniversary month” of the antidumping duty order, 19 C.F.R. 
§ 351.213(b), and section 351.303(b), which provides that when 
“the applicable time limit expires on a non-business day, the Secre- 
tary will accept documents that are filed on the next business day.” 
19 C.F.R. § 351.303(b). This second regulation applies to “docu- 
ments” submitted by “all persons” to Commerce “for consideration 
in an antidumping or countervailing duty proceeding.” 19 C.F.R. 
§ 351.303(a). A request for an administrative review is a “document” 
that is submitted “for consideration in an antidumping or 
countervailing duty proceeding.” Jd. Such requests are subject to a 
time limit, computed not in number of days but by the calendar 
month in which the anniversary of the antidumping duty order falls. 
Nonetheless, a month is a measure of time and sets the limit for 
when a review may be requested. 

The language of section 351.303 is plain and unambiguous. It pro- 
vides for the weekend rule and states that it applies to “all persons 
submitting documents to [Commerce] for consideration in an anti- 
dumping or countervailing duty proceeding.” 19 C.F.R. § 351.303(a). 
“To interpret a regulation we must look at its plain language and 
consider the terms in accordance with their common meaning.” 
Lockheed Corp. v. Widnall, 113 F.3d 1225, 1227 (Fed. Cir. 1997). “If 
the language is clear and unambiguous, there is no need to further 
speculate as to what Commerce may have intended.” NEC Corp. v. 
Dep’t of Commerce, 23 CIT 727, 731, 74 F. Supp. 2d 1302, 1307 
(1999). Because Commerce’s interpretation of this regulation con- 
forms to the purpose and the plain language of the regulation, it 
must be given effect. Transcom, Inc. v. United States, 24 CIT 1253, 
1270, 121 F. Supp. 2d 690, 706 (2000). 

In addition, “[i]t is well established ‘that an agency’s construction 
of its own regulations is entitled to substantial deference.’ ” Martin v. 
Occupational Safety and Health Rev. Comm’n, 499 U.S. 144, 150 
(1991) (quoting Lyng v. Payne, 476 U.S. 926, 939 (1986)), accord, 
Udall v. Tallman, 380 U.S. 1, 16 (1965) (“When the construction of 
an administrative regulation rather than a statute is in issue, defer- 
ence is even more clearly in order.”). Commerce’s interpretation of its 
own regulations must be given effect so long as it “sensibly conforms 
to the purpose and wording of the regulations. . . .” Martin, 499 U.S. 
at 151 (internal quotation omitted); see also Bethlehem Steel Corp. v. 
United States, 25 CIT___,___, 146 F. Supp. 2d 927, 936 (2001) 
(holding that where a regulation is the product of notice-and- 
comment rulemaking,’ “the court must accord Chevron deference, 
and uphold any reasonable agency interpretation.”). In accordance 
with the foregoing, even if the words were not clear and unambigu- 


9Sections 351.213(b) and 351.303(b) were both subject to notice and comment prior to 
promulgation, in accordance with 5 U.S.C. § 553(A)(1). 
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ous, Commerce’s interpretation of section 351.303(b) would be en- 
titled to deference. 

Where the court takes jurisdiction pursuant to 28 U.S.C. 
§ 1581(i), it will “hold unlawful and set aside agency action, find- 
ings, and conclusions found to be. . . arbitrary, capricious, an abuse 
of discretion, or otherwise not in accordance with law.” 5 U.S.C. 
§ 706(2)(A); 28 U.S.C. § 2640(e); see also Cathedral Candle Co. uv. 
United States, 27 CIT ___ ,__ , 285 F. Supp. 2d 1371, 1375 (2003). 
Because the court finds that Commerce’s decision to apply the 
“weekend rule” to USSC’s request for administrative review is in ac- 
cordance with the plain language of 19 C.F.R. § 351.303(b), 
Dofasco’s motion for summary judgment is denied, and the Govern- 
ment’s and USSC’s respective cross-motions for summary judgment 
are granted. 


III. The Government’s Motion to Strike Dofasco’s Annexed Statement 
of Undisputed Facts 


The Government contends that, because there is an administra- 
tive record underlying Commerce’s decision in this case, Dofasco 
should have moved for judgment upon the agency record pursuant to 
USCIT Rule 56.1, instead of filing the instant motion for summary 
judgment under USCIT Rule 56. Accordingly, the Government moves 
to strike the annexed statement of undisputed facts submitted by 
Dofasco in support of its motion for summary judgment. 

The court’s scheduling order in this matter specifically contem- 
plated that Dofasco would file a motion for summary judgment. See 
Court Order (Nov. 28, 2003) (“December 8, 2003: Dofasco to file and 
serve its motion for summary judgment and brief in support.”). The 
Government agreed to this order. Moreover, a motion for judgment 
upon the agency record is to be made “solely upon the basis of the 
record made before an agency.” USCIT R. 56.1(a). Here, however, all 
parties have submitted evidence outside the scope of the agency 
record. Therefore, the Government’s motion to strike Dofasco’s An- 
nexed Statement of Undisputed Facts is denied. 


IV. Dofasco’s Motion for Stay 


Pending the resolution of this action, Dofasco moved to stay the 
deadline by which it was to answer the questionnaire issued by Com- 
merce in the administrative review that is the subject of this action. 
Because of the court’s ruling with respect to Dofasco’s motion for 
summary judgment, Dofasco’s motion for a stay is denied. 


CONCLUSION 


The court finds that it has jurisdiction under 28 U.S.C. § 1581(i) 
to decide the legality of a pending administrative review based on 
the allegedly unlawful commencement thereof. Upon consideration 
of Dofasco’s motion for summary judgment, the Government’s and 
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USSC’s respective cross-motions for summary judgment, the Gov- 
ernment’s motion to strike Dofasco’s annexed statement of undis- 
puted facts, and Dofasco’s motion for stay, the court denies Dofasco’s 
motion for summary judgment, grants the respective cross-motions 
of the Government and USSC, denies the Government’s motion to 
strike, and denies Dofasco’s motion for stay. Judgment shall be en- 
tered accordingly. 
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OPINION 
I. Standard of Review 


The Court will uphold the United StatesInternational Trade Com- 
mission’s (“ITC” or “Commission”) redetermination pursuant to the 
Court’s remand unless it is “unsupported by substantial evidence on 
the record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B)(i) (1994). Substantial evidence is “more than a 
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mere scintilla. It means such relevant evidence as a reasonable mind 
might accpet as adequate to support a conclusion.” Universal Cam- 
era Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting Consolidated 
Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). Substantial evidence 
“is something less than the weight of the evidence, and the possibil- 
ity of drawing two inconsistent conclusions from the [same] evidence 
does not prevent an administrative agency’s finding from being sup- 
ported by substantial evidence.” Consolo v. Fed. Mar. Comm’n, 383 
U.S. 607, 620 (1966). 


II. Background 


On April 24, 2003, this Court issued an order directing the Com- 
mission to 


(a) explain the likely impact of TRB imports from Japan on the 
entire United States TRB industry; (b) further investigate and 
explain the basis that Japanese TRB producers used to report 
their capacity to produce TRBs to the Commission; and (c) fur- 
ther explain the Commission’s findings in the context of the 
TRB business cycle. 


Timken Co. v. United States, 27 CIT___,___, 264 F. Supp. 2d 
1264, 1285 (2003). On July 23, 2003, the ITC submitted its Remand 
Determination. On August 22, 2003, NSK Ltd. and NSK Corporation 
(collectively, “NSK”) filed comments with this Court in support of the 
ITC’s remand determination. On September 2, 2003, The Timken 
Company (“Timken”) filed comments regarding the Remand Deter- 
mination. Subsequently, on September 8, 2003, NTN Corporation, 
NTN Bearing Corporation of America, American NTN Bearing 
Manufacturing Corporation and NTN Bower Corporation (collec- 
tively, “NTN”), Koyo Seiko Co., Ltd. and Koyo Corporation of U.S.A. 
(collectively, “Koyo”), and NSK filed their respective comments to 
Timken’s comments on the Remand Determination. The ITC filed a 
response to Timken’s comments on September 15, 2003. 


DISCUSSION 


I. The ITC’s Findings Regarding Reported Capacity Informa- 
tion 


A. Contentions of the Parties 


1. Timken’s Contentions 


Timken complains that the Commission erroneously determined 
that Japanese producers lacked the capacity to increase exports to 
the United States. See Timken’s Comments Remand Determination 
(“Timken’s Comments”) at 1-7. Timken asserts that the ITC “has 
continued to base its volume holding on its finding that the Japanese 
producers ‘were operating at extremely high capacity utilization 
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(95.5 percent in 1998).’” Id. at 2 (quoting Remand Determination at 
6). Timken maintains that the Commission wrongly relied “solely on 
the capacity figures reported by the Japanese producers for its vol- 
ume determination.” Jd. at 5. Timken asserts that the capacity utili- 
zation data reported by the Japanese producers is not accurate. See 
id. at 3—5 (citing proprietary material). Moreover, Timken takes is- 
sue with the definition of capacity that the ITC used to determine ca- 
pacity utilization rates. See id. at 4-5. Consequently, Timken de- 
duces that the ITC failed to measure actual capacity. See id. (citing 
proprietary material). Timken also argues that the data the ITC re- 
lied upon is different from the data provided by Timken from World 
Bearing Statistics. See id. at 6. Finally, Timken complains that the 
methodology used by the Commission led to an inaccurate volume 
determination. See id. at 6—7 (citing proprietary material). 


2. ITC’s Contentions 


The Commission responds that it complied with the remand in- 
structions and reopened the agency record to investigate the basis on 
which the Japanese tapered roller bearing (“TRB”) producers used to 
report their capacity to produce TRBs. Rebuttal Comments of Def. 
ITC Regarding July 23, 2003, Five-Year Review Remand Determina- 
tion Concerning TRBs Japan (“ITC’s Comments”) at 2-15. The Com- 
mission asserts that “Timken’s arguments have now morphed into a 
disagreement about how the questionnaire responses were tabulated 
and about the conclusions the Commission drew from them.” Jd. at 4. 
The ITC refutes Timken’s suggestion that there is “mathematical er- 
ror” in its computations “because the quantities in the worksheets 
match the quantities reported in the questionnaire responses, the 
addition in the worksheets is verifiable by a hand calculator, and the 
results in the worksheets match the information reported in the 
summary table and in turn cited in the Commission’s determina- 
tions.” Jd. at 5. In addition, the ITC asserts that it applied its estab- 
lished methodology to determine capacity utilization for foreign pro- 
ducers and the domestic industry. See id. 

The Commission further asserts that it complied with the statu- 
tory requirements set forth in 19 U.S.C. § 1675a(a)(2)(A) by recog- 
nizing that, “during the period of review the Japanese industry as a 
whole operated at high capacity utilization rates that exceeded 100 
percent... .” Jd. at 6. The Commission maintains that it considered 
the likelihood of increased production or existing unused production 
capacity in Japan. See id. The ITC further asserts that the Japanese 
producers provided additional information, which was reconfirmed 
and recertified during the remand proceedings, regarding the data 
previously reported in the five-year review. See id. at 7-8. The ITC 
states that: “the fact that individual Japanese producers may have 
been able to produce at levels greater (or lower) than their reported 
average production capacity such that their capacity utilization lev- 
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els were greater (or lower) than one hundred percent does not de- 
tract from the reliability of the reported capacity information.” Id. at 
8. The ITC maintains that it “explicitly referenced and distinguished 
information reported in specific questionnaire responses and ob- 
served that ‘in general’ the average production capacity and produc- 
tion information reported by Japanese producers” was based on cer- 
tain operating parameters. Jd. at 6 (quoting proprietary material). 


3. NSK, Koyo, and NTN’s Contentions 


NSK, Koyo and NTN generally agree with the ITC’s finding that 
Japanese producers had high capacity utilization rates during the 
period of review (“POR”). NSK’s Comments Supp. ITC’s Remand De- 
termination (NSK’s Comments”) at 1—3; Rebuttal Comments Def.- 
Int. Koyo Timken’s Comments Remand Determination ITC (“Koyo’s 
Comments”) at 2-6; NTN’s Rebuttal Comments Remand Determina- 
tion (“NTN’s Comments”) at 2-6. NSK points out that during the 
sunset review, the Commission “calculated an ‘actual’ capacity 
figure ... while the [World Bearing Statistics] calculated a ‘theoreti- 
cal’ capacity figure.” NSK’s Comments at 2-3. Consequently, NSK 
maintains that the “two databases should not be confused [or com- 
pared] with one another.” Jd. at 3. 

Koyo maintains that the definition of production capacity proposed 
by Timken “is not based on the normal measure of capacity used in 
the industry, but rather an ill-defined notion of maximum theoretical 
capacity.” Koyo’s Comments at 3. The Commission sought a realistic 
estimate of production capacity under normal operating conditions 
and not a theoretical measure. See id. at 4. Consequently, Koyo ar- 
gues that “Timken’s reliance on a theoretical notion of maximum 
production capacity is not a sufficient basis for this Court to reject 
the Commission’s reliance on the capacity utilization figures re- 
ported by the Japanese respondents. . . .” Jd. 

Koyo further points out that Timken’s argument regarding the use 
of data collected by the Japan Bearing Industrial Association 
(“JBIA”) “ignores the numerous differences and shortcomings of the 
JBIA data, which were spelled out by the Japanese respondents and 
the Commission during this remand proceeding.” Jd. at 5. According 
to Koyo, “Timken’s argument is really nothing more than a com- 
plaint about the manner in which the Commission weighed the evi- 
dence Timken submitted against the capacity utilization data sub- 
mitted by the Japanese respondents.” Jd. at 6. 

NTN adds that “Timken’s ability to show that there was data on 
the record different from the data relied upon by the ITC is insuffi- 
cient to overturn the ITC’s decision.” NTN’s Comments at 2. NTN as- 
serts that the ITC reasonably concluded that its “own certified, veri- 
fiable questionnaire responses were more likely to reflect accurate 
data than were the JBIA’s reported figures.” Jd. at 4. NTN maintains 
that it is within the Commission’s discretion to make decisions re- 
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garding the evidence before it and that “the ITC made a reasoned de- 
cision based on that substantial record evidence to accept the capac- 
ity utilization data reported by the Japanese producers in their ITC 
questionnaire responses.” Jd. at 6. 


B. Analysis 


The Court found that, during its sunset review, “the Commission 
erred by not inquiring into the basis used by Japanese TRB produc- 
ers to report their capacity.” Timken, 27 CIT at , 264 F. Supp. 2d 
at 1280. The Commission issued remand questionnaires to Japanese 
TRB producers requesting such producers to “(1) review the average 
production capacity and production information . . . and to report the 
number of shifts per day, the number of days per week, and the num- 
ber of weeks per year that were the basis for that information for the 
reported periods; [and] (2) identify and quantify any idled equipment 
that was available to produce TRBs in their Japanese facilities [for 
the POR].” Remand Determination at 3—4. Based on the information 
collected from the remand questionnaires, the ITC found “that Japa- 
nese producers had extremely high capacity utilization rates during 
the period examined in the five-year review.” Jd. at 4. The Court does 
not agree with Timken that the Commission’s volume determination 
is unsupported by substantial evidence. 

Timken argues that the definition of average production capacity 
used by the ITC does not take into account any idle equipment or the 
number of shifts used to determine production capacity. See 
Timken’s Comments at 4—5. Accordingly, Timken asserts that the 
faulty definition prevented the ITC from accurately measuring the 
average production capacity for Japanese producers. See id. Timken 
essentially requests the Court to substitute the Commission’s under- 
standing of capacity utilization rates for Timken’s notion of such 
rates. In light of the record evidence, the Court holds that the ITC 
was reasonable in determining “that Japanese producers had ex- 
tremely high capacity utilization rates during the period examined 
in the five-year review.” Remand Determination at 4. As the Court 
has previously stated, “the question of whether the ITC conduc[ted] 
a thorough... investigation begins with the substantial evidence 
test, and the question of whether, in light of the record evidence as a 
whole, ‘it would have been possible . . .’” for the Commission to have 
reasonably reached its final determination. Acciai Speciali Terni 
S.p.A. v. United States, 24 CIT 1064, 1074, 118 F. Supp. 2d 1298, 
1307 (2000) (quoting Allentown Mack Sales & Serv., Inc. v. NLRB, 
522 U.S. 359, 366-67 (1998)). In the case at bar, the Commission 
gathered necessary information that considered whether equipment 
remained idle and the number of shifts reported by the Japanese 
producers. Moreover, Timken did not produce any evidence to prove 
such information unreliable. 
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Timken contends that the Commission’s measure of capacity is un- 
supported by the evidence because the basis for such measurement 
was the capacity data reported by the Japanese producers. Timken’s 
Comments at 3-4. The Commission asked the Japanese producers to 
report: 


The level of production that [they] could reasonably have ex- 
pected to attain during the specified period. Assume normal op- 
erating conditions (i.e., using equipment and machinery in 
place and ready to operate; normal operating levels (hours per 
week/weeks per year) and time for downtime, maintenance, re- 
pair, and cleanup; and a typical or representative product mix). 


Remand Determination at 3. Timken argues that it has presented 
certain record evidence which demonstrates that this definition does 
not accurately reflect the production capacity of Japanese producers. 
See Timken’s Comments at 4-5. The Court, however, does not agree 
with Timken. The Court will not overturn the ITC’s determination 
“merely because the plaintiff ‘is able to produce evidence . . . in sup- 
port of its own contentions and in opposition to the evidence support- 
ing the agency’s determination.’ ” Torrington Co. v. United States, 14 
CIT 507, 514, 745 F. Supp. 718, 723 (1990) (internal citations omit- 
ted), aff'd, 938 F.2d 1276 (Fed. Cir. 1991). The Commission reason- 
ably relied on the information submitted by Japanese producers as 
well as their reconciliation of such information with secondary infor- 
mation submitted by Timken. The ITC recognized that Japanese 
producers’ capacity utilization rates ranged from 95.5 to 104.2 per- 
cent. Remand Determination at 2. Furthermore, the ITC took into 
account the reported information prior to making its determination. 
Accordingly, the Court will not substitute the Commission’s determi- 
nation based on record data with Timken’s interpretation of such 
data. 

The Court finds that the ITC reasonably determined that the in- 
formation received from the remand questionnaires was “the most 
probative and reliable data.” Jd. at 5. The Commission did not take 
the Japanese producers’ responses at face value, but rather it “re- 
quired questionnaire respondents to certify the accuracy of their re- 
ported information.”’ Jd. The ITC reasonably deduced that the data 
submitted by Japanese respondents is more probative because “the 
data submitted to the JBIA carry no certification obligation, are not 
subject to verification or review by independent entities, may be re- 
vised and adjusted, and are not subject to the same rigors as infor- 
mation used in investigations such as the Commission’s.” Id. at 6. 
The Commission determines how to gather information and Timken 


lt should be further noted that the responses were subject to verification by the ITC 
and by people with access to the data under a protective order. See Remand Determination 
at 5. 
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has the burden of demonstrating that the ITC’s methodology is con- 
trary to law. Torrington, 14 CIT at 514, 745 F. Supp. at 723. Here, 
Timken has failed to meet this burden. Accordingly, the Court holds 
that the ITC adequately investigated and explained the basis that 
Japanese producers used to report their capacity to produce TRBs. 


II. The ITC’s Likely Volume Determination with Respect to 
the Domestic Industry as a Whole 


A. Contentions of the Parties 
1. Timken’s Contentions 


Timken complains that the Commission erroneously concluded 
that Japanese producers would not compete for the United States 
market share because it would harm their United States affiliates. 
See Timken’s Comments at 15-21. Timken asserts that the ITC, con- 
scious of this Court’s instructions, “chose on remand to characterize 
its original finding that relationships with [United States] affiliates 
would limit the volume of subject imports from Japan as ‘an addi- 
tional factor’ that would limit imports.” Jd. at 16. Timken argues 
that the ITC minimized its previous finding regarding the effect 
Japanese affiliates in the United States would have on imports. See 
id. Timken maintains, however, that record evidence indicates that 
each Japanese producer would be able to compete for sales without 
affecting their United States affiliates’ sales. See id. at 17. Timken 
states that it submitted affidavits from its sales associates showing 
that it often competes with the Japanese TRB producers for certain 
accounts. See id. at 18. Timken deduces that “a Japanese producer 
selling a [United States]-made part to a customer that sources other 
part numbers from Timken can import those other part numbers to 
compete with Timken without interfering with its sales of [United 
States]-made products.”” Jd. Finally, Timken complains that “the 
testimony of counsel for a Japanese producer, the history of this find- 
ing and order, the testimony of Timken’s salesmen, and the opinions 
of two Commissioners all support the proposition that Japanese pro- 
ducers could increase imports without affecting their [United States] 
production facilities.” Id. at 20. 


2. ITC’s Contentions 


The Commission responds that its analysis of the likely subject 
import volume is consistent with the statutory requirements of 19 
U.S.C. § 1675a(a)(2). See ITC’s Comments at 10. The ITC maintains 


2Timken seems to argue that the ITC should not revoke the antidumping duty order be- 
cause its profits margin may be harmed by increased competition. The purpose of the anti- 
dumping duty statute, however, is to protect United States industries not specific corpora- 
tions from unfair behavior by foreign competitors. In the instant case, Japanese companies 
have established United States affiliates to compete with United States corporations. 
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that its likely subject import volume determination is premised on 
several factors: (a) “the declining volume of subject imports from Ja- 
pan both absolutely and relative to production and consumption in 
the United States since the imposition of the 1987 antidumping or- 
der;” (b) increased investment in United States production facilities 
by Japanese producers; (c) the high capacity utilization rates of 
Japanese producers; (d) “Japanese producers’ orientation toward 
home and third-country markets and the absence of import barriers 
to Japanese TRB shipments to third countries; [(e)] low Japanese in- 
ventory to shipment ratios”; and (f) the expense and difficulty of 
product shifting. Jd. at 11. Consequently, the ITC states that its 
analysis, contrary to Timken’s assertions, “was not limited to its 
findings concerning Japanese producers’ capacity and capacity utili- 
zation levels.” Jd. The ITC asserts that Timken “misrepresents the 
weight accorded Japanese producers’ capacity and capacity utiliza- 
tion information in both the original review determination and the 
remand determination.” Jd. at 9. 

Furthermore, the Commission argues that it properly considered 
the entire domestic industry in concluding that the volume of subject 
imports would likely be small and “would not be likely to suppress or 
depress domestic prices to a significant degree, and was not likely to 
cause material injury to the domestic industry as a whole. .. .” Id. at 
15. The Commission takes issue with Timken’s assertion that the 
volume of subject imports from Japan could increase and affect the 
United States market without competing with the products made by 
the Japanese producers’ domestic affiliates. The ITC maintains that 
this argument is flawed because it relies on the assumption that 
likely volume of subject imports from Japan would be significant 
upon revocation of the order. See id. at 13. The Commission asserts 
that the record evidence supports the opposite conclusion. See id. 
Japanese producers’ extremely high capacity utilization levels and 
their significant commitments to customers in their home and third 
country markets support the ITC’s finding that the likely volume of 
subject imports from Japan was not likely to be significant. See id. at 
13-14. The Commission found that “even if all available Japanese 
production capacity were used to produce TRBs for the [United 
States] market,” such capacity level was small. Jd. at 13. 


3. NSK, Koyo, and NTN’s Contentions 


NSK, Koyo and NTN agree that the ITC properly found that im- 
ports of the subject merchandise were not likely to be significant if 
the order is revoked. See NSK’s Comments Opp’n Timken’s Com- 
ments Remand Determination (““NSK’s Opp’n Comments”) at 8-9; 
Koyo’s Comments 9-11; NTN’s Comments 9-11. NSK asserts that 
the ITC correctly found that the relationship between Japanese pro- 
ducers and their United States affiliates is a factor “that would 
likely limit the volume of subject imports from Japan as regards 
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sales by the [United States] affiliates.” NSK’s Opp’n Comments at 8. 
Defendant-intervenors maintain that the Commission reviewed 
other record evidence from which it concluded that volume of subject 
imports from Japan would not be significant. See id. at 8-9; Koyo’s 
Comments at 9; NTN’s Comments 9-10. Koyo states: “the evidence 
on the record shows that, not only did the Japanese producers [lack] 
the ability to substantially increase TRB production in Japan for 
shipment to the United States, but they also could not have easily 
shifted shipments to the United States sales from other markets.” 
Koyo’s Comments at 10. 


B. Analysis 


Section 1675a(a)(4) (1994) of Title 19 of the United States Code 
states that “in evaluating the likely impact of imports of the subject 
merchandise on the industry if the order is revoked . . . the Commis- 
sion shall consider all relevant economic factors which are likely to 
have a bearing on the state of the industry in the United States. .. .” 
The Court found that the ITC did not “adequately explain why an in- 
crease in Japanese imports of the subject merchandise would not in- 
jure the remaining United States industry; that is, TRB producers 
other than those owned by Japanese companies.” Timken, 27 CIT 
at____ , 264 F. Supp. 2d at 1278. The Court, however, finds that on 
remand the Commission adequately explains the impact an increase 
in volume of the subject imports would have on the entire United 
States domestic industry. 

The Commission reasonably determined that the domestic indus- 
try would not be injured even if all available Japanese production ca- 
pacity were used to produce TRBs for the United States market. See 
Remand Determination at 6. The ITC’s determination is based on 
record evidence indicating what percentage of total apparent United 
States consumption (by quantity) in 1998 a high Japanese produc- 
tion level would constitute. The ITC further explains that, based on 
the projected moderate growth of the TRB industry, “any possible in- 
crease in subject import volume that might occur within the reason- 
ably foreseeable future likely would come out of an increased de- 
mand in the market, not at the expense of the domestic industry.” Id. 
at 6-7. 

The ITC based this determination on a number of factors, includ- 
ing the relationship between the Japanese producers and their 
United States affiliates. The Court does not agree with Timken that 
the Commission re-characterized its original finding regarding the 
significance of the relationship between the Japanese producers and 
their United States affiliates. “It is within the Commission’s discre- 
tion to make reasonable interpretations of the evidence and to deter- 
mine the overall significance of any particular factor or piece of evi- 
dence.” NMB Sing. Ltd. v. United States, 27 CIT : , 288 F. 
Supp. 2d 1306, 1334 (2003) (quoting Maine Potato Council v. United 
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States, 9 CIT 293, 300, 613 F. Supp. 1237, 1244 (1985)). Here, the 
ITC clarified that the relationship between the Japanese producers 
and their United States affiliates is an additional factor that would 
likely limit the volume of subject imports from Japan in the reason- 
ably foreseeable future. The Court finds that the ITC properly ap- 
plied its discretion in weighing the record evidence regarding the re- 
lationship between the Japanese producers and their United States 
affiliates. The Court also finds that the Remand Determination pro- 
vides sufficient explanation as to why an increase in imports from 
Japan would not injure the United States domestic industry. 


Ill. The Commission’s Determination Regarding the TRB In- 
dustry’s Business Cycle 


A. Contentions of the Parties 
1. Timken’s Contentions 


Timken complains that the Commission erroneously concluded 
that the TRB industry has no significant business cycle. See 
Timken’s Comments at 7-15. Timken asserts that the record in- 
cluded evidence demonstrating that the TRB industry had peaked 
and was poised for a downturn. See id. at 8. Furthermore, Timken 
states that “[blecause the Commission had already observed an in- 
dustry business cycle based on apparent consumption in the [United 
States] TRB industry during the original investigation, the existence 
of a TRB business cycle was an established fact already on the 
record.” Id. at 9-10 (citing Tapered Roller Bearings and Parts 
Thereof, and Certain Housings Incorporating Tapered Rollers from 
Hungary, The People’s Republic of China, and Romania (“1987 Re- 
view”), Inv. Nos. 731-TA-341, 344, and 345 (Final), USITC Pub. 
1983, List 1, PD 978, at A-24 (June 1987)). Timken asserts that it 
supplemented consumption data collected by the Commission show- 
ing that the industry was experiencing peak demand during the 
POR, with information about its own business and TRB customers. 
See Timken’s Comments at 10. 

Timken contends that the information it submitted showed that 
its TRB business devoted to a specific type of customer had peaked 
and was likely to be on a downward cycle if the order were revoked. 
See id. (citing proprietary material). Timken asserts that it “tracked 
its own return on investment for a 20-year period which showed 
clear peaks in 1987-88 and 1996-97.” Jd. In addition, Timken states 
that it submitted information indicating the reduced demand al- 
ready experienced by TRB customers in farm machinery, mining ma- 
chinery, power transmission, and steel products. See id. at 11. 
Timken maintains that it responded to the declines in demand for 
TRBs by limiting inventories and capital spending and reducing em- 
ployment levels. See id. at 12. 
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Timken complains that the Commission’s treatment of the data is 
not consistent with its treatment of similar information in a differ- 
ent review. See id. (citing Gray Portland Cement and Cement Clinker 
from Japan, Mexico, and Venezuela, Inv. Nos. 303—TA-21 (Review) 
and 731—TA-451, 461, and 519 (Review), USITC Pub. 3361 at 40-41 
(Oct. 2000)). Timken points out that the ITC “specifically considered 
the fact that the demand cycle in that sunset review had peaked 
with slower or no growth expected in the reasonably foreseeable fu- 
ture.” Timken’s Comments at 12. Timken asserts that “[llike the ce- 
ment industry, the Commission found the TRB industry to be capital 
intensive with ‘high fixed costs’ requiring high capacity utilization 
rates to maximize return on investment.” /d. at 13. In the case at 
bar, however, Timken complains that the ITC “did not consider the 
current condition of the industry in the context of its business cycle 
as was done in Cement.” Id. Timken also takes issue with the Com- 
mission’s approach of grouping together all sizes and number of rows 
of TRBs to determine capacity utilization. See id. Timken argues 
that in relying “only on capacity utilization figures based on quantity 
[the ITC] did not take into account the effect of the downturn among 
industrial customers for bearings.” Jd. at 15. 


2. ITC’s Contentions 


The Commission responds that it properly considered the relevant 
economic factors within the context of the business cycle and condi- 
tions of competition that are distinctive to the domestic TRB indus- 
try. ITC’s Comments at 15-20. The ITC asserts that it repeatedly re- 
quested information relevant to the domestic industry regarding the 
business cycle and conditions of competition during the five-year re- 
view. See id. at 16. According to the Commission, these “requests did 
not yield much information evidencing a well-defined business cycle, 
let alone information pertinent to the domestic industry as a whole, 
or where the industry as a whole would be positioned with respect to 
a business cycle in the reasonably foreseeable future.” Remand De- 
termination at 9. The ITC states that Timken repeats the arguments 
it previously made before the agency, such as its argument that the 
ITC should be bound by its findings in the original investigation. See 
ITC’s Comments at 17-18. The ITC responds that this Court has 
found that the ITC must consider its prior injury determination, but 
that these findings are not dispositive. See id. at 18 (citing Timken, 
264 F. Supp. 2d at 1274). 

In addition, the ITC argues that, “contrary to Timken’s assertion, 
the Commission never found the existence of a business cycle in any 
of the underlying original investigations to this five-year review.” Id. 
(emphasis in original). The Commission points out that “the cite pro- 
vided by Timken ... is to a sentence in a staff report that was never 
explicitly adopted in an opinion of the Commission.” Jd. at n.66. The 
ITC also asserts that its proceedings are sui generis and that in the 
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review at issue it “found that there was not much information in 
these proceedings evidencing a well-defined business cycle in [the 
TRB] industry, let alone information pertinent to the domestic indus- 
try as a whole, or where the industry as a whole would be positioned 
with respect to a business cycle in the reasonably foreseeable fu- 
ture.” Jd. at 18. The Commission maintains that its analysis was 
based on the lack of a distinctive business cycle in the TRB industry: 


[I]ts conclusion that the domestic industry is not in a vulner- 
able state, that the TRB market is expanding, apparent domes- 
tic consumption is increasing, the domestic industry is highly 
concentrated and profitable, and the domestic industry’s mar- 
ket share has increased to the level held during the original 
1987 investigation as capacity and capacity utilization in- 
creased substantially, as well as its conclusions concerning the 
absence of significant likely volume and price effects. 


Id. at 19. Finally, the ITC argues that “Timken simply has not shoul- 
dered its burden under 28 U.S.C. § 2639(a)(1) to demonstrate why 
the Commission’s remand determination is not supported by sub- 
stantial evidence or otherwise in accordance with law.” Jd. at 20. 


3. NSK, Koyo, and NTN’s Contentions 


Defendant-intervenors agree that the Commission properly con- 
cluded that the TRB domestic industry does not have an indepen- 
dent business cycle, but rather relies on the business cycles of its 
end-use customers. See NSK’s Opp’n Comments at 6—8; Koyo’s Com- 
ments at 6-8; NTN’s Comments at 6-8. Koyo asserts that, “[i]ndeed, 
Timken itself has acknowledged the fact that demand for TRBs is 
derived from the business cycles of the downstream industries.” 
Koyo’s Comments at 7. NSK contends that “substantial facts thus 
support the Commission’s decision that, whereas various TRB pur- 
chasers operate subject to their own distinctive business cycles, TRB 
producers just respond to purchasers’ demands, and consequently do 
not experience a business cycle of their own.” NSK’s Opp’n Com- 
ments at 7. Koyo adds that the ITC’s analysis sufficiently addresses 
its statutory responsibility to consider economic factors “within the 
context of the business cycle.” See Koyo’s Comments at 7. Koyo also 
states that while Timken may not agree with the ITC’s conclusions 
regarding the impact that the business cycles of the end-user indus- 
tries has on the business cycle of the TRB industry, such disagree- 
ment solely concerns the weighing of evidence which is not an issue 
for this Court to decide. See id. at 7-8. 

Koyo asserts that the Commission correctly veered from its deci- 
sion in a previous sunset review regarding a different industry be- 
cause the ITC’s determination is fact intensive. See id. at 8. NTN 
adds that the previous review and the review at issue are not similar 
because in the former case the ITC found the business cycle to be 
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tied to seasonal demands in consumption whereas, in the TRB in- 
dustry, the ITC determined that the business cycle is tied to demand 
by a variety of industries and customers. See NTN’s Comments at 8. 
Koyo asserts that the ITC’s decision in one sunset review regarding 
the economic significance of the business cycle is of limited value in a 
sunset review involving a different industry. See Koyo’s Comments 
at 8. 


B. Analysis 


The Court is satisfied with the Commission’s explanation in the 
Remand Determination of its consideration of relevant economic fac- 
tors in the context of the business cycle and the conditions of compe- 
tition that are distinctive to the United States TRB industry. The 
Commission explains that its requests for information regarding the 
domestic business cycle “did not yield much information evidencing a 
well-defined business cycle, let alone information pertinent to the 
domestic industry as a whole, or where the industry as a whole 
would be positioned with respect to a business cycle in the reason- 
ably foreseeable future.” Remand Determination at 9. The Court 
finds that the ITC reasonably found that the record in the review at 
issue does not indicate a specific business cycle for the United States 
TRB industry. 

The ITC also reasonably concluded that demand for TRBs is “de- 
rived and driven by the demand for end-use products.” Id. at 10. The 
Commission states that “[gliven the wide variety of customers and 
the multitude of distinct industries for which TRBs are used, we do 
not find this industry to be characterized by a regular and measur- 
able business cycle that might be characteristic of other industries.” 
Id. Section 1675a(a)(4) of Title 19 of the United States Code directs 
the Commission to analyze “all relevant economic factors described 
in this paragraph within the context of the business cycle. .. .” In the 
original investigation, the TRB industry’s business cycle was depen- 
dent on the business cycles of end-users.® See 1987 Review, Pub. 
1983, List 1, PD 978, at A-24. Here, however, the ITC has suffi- 
ciently explained that it could not find a discernable business cycle 
for the domestic TRB industry. The Commission explains that 


the diversity of customers and industries for which TRBs are 
used, as well as the small share of the cost of the finished prod- 


3The Court notes that the Commission correctly asserts that it did not find the existence 
of a business cycle in any of its previous reviews concerning TRBs. See ITC’s Comments at 
18. Rather, the conclusions regarding the TRB industry’s business cycle was contained in a 
staff report. See 1987 Review, Pub. 1983, List 1, PD 978, at A—24. The staff report states 
that “[t]here is very little seasonality with regard to [United States] consumption of [TRBs], 
primarily because the broad industrial base of the market allows for independent industry 
consumption trends to offset each other. There appears to be about a 4- to 6- year business 
cycle to the [TRB] industry. . . .” Jd. 
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ucts for which TRBs are used, limits the effect that downturns 
in demand from particular customers or user industries, par- 
ticularly to the extent that at any given time, TRB end user in- 
dustries are likely at different positions in their business cycles 
than other TRB end user industries. 


Remand Determination at 11. Based on its findings regarding the di- 
verse customer base and limited effect of downturns in demand, the 
Commission reasonably concluded that the TRB industry does not 
experience discernable “recurrent expansion and contraction of eco- 
nomic activity.” BLACK’S LAW DICTIONARY 192 (7th ed. 1999) (defin- 
ing “business cycle”) (emphasis added). Accordingly, the Commis- 
sion’s explanation of relevant factors in the context of the 
appropriate business cycle for TRBs is reasonable and supported by 
record evidence. 

The Court does not agree with Timken’s assertion that the Com- 
mission should follow its findings from an investigation concerning 
different products altogether. See Timken’s Comments at 12-13. The 
Commission must take into consideration the many economic vari- 
ables unique to each review. Accordingly, there is limited prece- 
dential value to previous reviews because the Commission is not re- 
quired to make identical determinations in each. Instead, the 
Commission must independently consider each subject import and 
the circumstances of each investigation as sui generis. See Timken 
Co. v. United States, 2004 Ct. Intl. Trade LEXIS 7 *54—55 (2004); 
Armstrong Bros. Tool Co. v. United States, 84 Cust. Ct. 102, 115, 489 
F. Supp. 269, 279, C.D. 4848 (1980); see also Citrusco Paulista, S.A. 
v. United States, 12 CIT 1196, 1209, 704 F. Supp. 1075, 1087 (1988). 
The ITC acted properly in disregarding its findings from a review 
concerning different subject imports and a different industry alto- 
gether. Accordingly, the Court finds that the Commission sufficiently 
explained its findings in the context of the appropriate business 
cycle as mandated in Timken, 27 CIT at ____, 264 F. Supp. 2d at 
1285. 


CONCLUSION 


The Court finds that the Commission sufficiently met its burden of 
(a) explaining the likely impact of TRB imports from Japan on the 
entire United States TRB industry; (b) investigating and explaining 
the basis used by Japanese TRB producers to report their production 
capacity; and (c) explaining its findings in the context of the appro- 
priate business cycle. Judgment will be entered accordingly. 
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